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Pasquale Liberate vs. Royer & Herr 



When neither the plaintiffs nor the defendants, in an action to re- 
cover damages in course of employment, have filed the statement re- 
quired by Section 302 (a) of the Workmen's Compensation Act of 191S, 
rejecting the provisions of Article III of that act, as applicable to their 
contract of hiring, they are bound by it and plaintiffs are precluded 
from prosecuting their claim by action in court 

Under conditions which restrict citizen parents to the remedies pro- 
vided by the Workmen's Compensation Act of 1915, non-resident, 
alien parents, who, by treaty, have been given the same rights as 
citizen parents are also restricted to the remedies provided by that 

The right of dependent parents to recover compensation for the 
death of a child is purely statutory; without a statute conferring the 
right there can be no recovery, either by citizen parents or non-resi- 
dent alien parents; the only statute governing that right in case of 
accidental death in the course of employment, is the Workmen's Com- 
pensation Act of 1915, except in cases in which its provisions have been 
rejected in the contract of hiring, as provided in that act. 

Action for compensation for death in course of employment. 

C. P. Dauphin County, No. 642, January Term, 1918. 

John C. Nissley, for plaintiff. 

Wolfe & Bailey, for defendant. 

Kunkel. P. J., October 12, 1918. 

Neither the plaintiffs, the parents of the employee who was 
accidentally killed in the course of his employment with the 
defendants, nor the defendants, the employers, filed the state- 
ment in writing provided for in Section 302 (a) of the Work- 
men's Compensation Act of 1915, P. L. 736 rejecting the provi- 
sions of Article III of that Act as applicable to their con- 
tract of hiring. They must therefore be conclusively pre- 
sumed, as provided by that section, to have accepted the provi- 
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Pasquale Liberato vs. Royer & Herr 
sions of the Article and agreed to be bound thereby. Among 
other things the Article provides, in Section 306, a schedule of 
compensation for injuries resulting in disability, partial or 
total, and in Section 307, a basis of computing compensation 
to the deceased's dependents in case of death. The effect of 
the agreement is thus stated in Section 303 : "Such agreement 
shall constitute an acceptance of all of the provisions of Article 
three of this Act and shall operate as a surrender by the parties 
thereto of their rights to any form or amount of compensation 
or damages tor injury or death occurring in the course of the 
employment, or to any method of determination thereof, other 
than as provided in Article three of this Act. Such agreement 
shall bind the employer and his personal representatives, and 
the employee, his or her wife or husband, widow or widower, 
next of kin, and Other dependents." Under this section, if the 
injury which the employee received had not resulted in death 
and he was seeking to recover compensation therefor, he 
would be limited to the compent-^ation provided for in Article 
three and to the procedure and the form established by the 
Workmen's Compensation Act. He could not have brought 
suit for his injury in disregard of that Act. His dependents 
are in the same position by express enactment in the case of 
his death. The rights and remedy provided by the Act are 
substituted for those previously existing and the parties are 
limited thereto. Repealing Section 504', Article III, Section 
301. This is the conclusion reached in Gregutis vs. Waclark 
Wire Works, 86 N. J. L. 610, and in Nathison vs. Minn. St. 
Railway Co., L. R. A. 1916 D. 412, on substantially similar 
legislation. It is quite clear, therefore, that the plaintiffs are 
precluded from prosecuting their claim by an action in Court. 
It is objected, however, that the Workmen's Compensation 
Act in Section 310, expressly declares that alien parents not 
residents of the United States shall not be entitled to any com- 
pensation and, that, as this provision is in confUct with the 
treaty between the United States and Italy, of which country 
the plaintiffs are residents and subjects, they are entitled to 
maintain this action. This conclusion does not follow even if 
under the treaty non-resident alien parents are entitled to the 
remedy citizen parents are afforded by the laws of the State. 
It is not contended that the treaty gives them any greater 
rights or any different remedy. Under circumstances like 
those agreed upon in this case, citizen parents would be re- 
stricted to the remedy provided by the Workmen's Compensa- 
tion Act; so also non-resident alien parents must be restricted 
likewise. If the treaty provides the same rights and remedy 
for them as are given to citizen parents, their exclusion from 
the benefits of the Act would be unconstitutional and invalid. 
The validity of the excluding clause could readily have been 
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questioned on an application to the Compensation Board for 
compensation, and if it had been held invalid the Act would 
have been left in full operation without it by virtue of Section 
502 which declares that "if any provision of this Act shall be 
held by any Court to be unconstitutional such judgment shall 
not affect any other section or provision of this Act" and read 
in connection with the treaty would cover the case of all de- 
pendent parents whether citizen or non-resident alien. 

The right of dependent parents to recover compensation for 
the death of a child is purely statutory. Without a statute 
conferring the right there can be no recovery either by citizen 
parents or non-resident alien parents. The only statute now 
governing a case like the present one is the WnrVmcn's Com- 
pensation Act of 1915. By the provisions of this .^ct the 
plaintiffs are bound. It is suggested that it is too late for 
them to make demand for compen.iation under the Act, the 
time having elapsed within which the demand is required to 
be made. This is unfortunate, but we are powerless to afford 
relief. 

We are constrained to conclude that this Court has no juris- 
diction of the action which the plaintiffs have brought. Where- 
fore, in accordance with the agreement of the parties, it is dis- 
missed. 



Anna B. Albright vs. Harrisburg Railways Co. 
New Trial— Evidence. 

A new trial will not be granted on the testimony of an invcsii^i'.tor. 
hired by the defendant in a negligence case, whicli tends to shov/ that 
a witness who testified at the first trial had not seen the accident vhrn 
the statements of the investigator are denied by the witncssand it h 
shown that on the evening the day on which the accidoni occurred 
and on the morning of the day, the witness gave to two disin'erested 
parties the same statement of the accident as he gave at the trial. 

Motion for a new trial. C. P. Dauphin County, Xo. 237. 
September Term, 1915. 

William M. Hain and William M. Hargest, for plaintiff. 

Wolfe & Bailey, for defendant. 

McCarrell, J., October 10, 1918. 

The pending motion was made March 17th, 1917, upon the 
allegation of defendant that at the trial of the case one Isaac 
Kissinger had falsely sworn that he was present at the time of 
the accident and observed what then took place. Upon the 
making of this motion we opened the judgment and granted a 
rule upon the plaintiff March 27, 1917, to show cause why the 
motion for a new trial should not be reinstated. Plaintiffs 
filed a return and answer to the petition to open judgment on 
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March 27, 1917. Depositions were then taken by both parties 
at various intervals and the depositions were filed of record 
March 23, 1918, some time after which the matter was argued 
and submitted to us. 

We have carefully read all the testimony contained in the 
depositions. The defendant appears to have employed through 
an audit and investigating company of Philadelphia one Rob- 
ert Edwards to make inquiry in regard to the testimony of 
Isaac Kissinger at the trial of this case. Edwards came to 
Harrisburg and secured a room in the house of Mrs. Saunders, 
where Isaac Kissinger had been rooming for many years. He 
appears to have occupied this room for several months and 
was nearly every day with Kissinger. After several weeks he 
claims to have taken Kissinger, who is an old man, to the 
rooming house of Mrs. Geistwhite, where two stenographers 
and others were in waiting apparently to hear what Mr. 
Kissinger might say in regard to his testimony. Kissinger 
and Edwards, according to the statement of Edwards, were in 
a central room and the stenographers and some of the other 
parties were in the adjoining kitchen and close to the door be- 
tween the kitchen and the other room. It is alleged that 
Kissinger made certain statements in regard to his lack of 
knowledge of the accident to Mrs. Albright, and these state- 
ments were taken down by the stenographers. Two or three 
of the persons who say they were present at this time in the 
Geistwhite house were called to testify as to what they heard 
Mr. Kissinger state, but the stenographers who were sent 
there for the purpose of taking accurate notes were not pro- 
duced and their names were not ^ven. Mr. Edwards claims 
that he did not know them, although they were procured by 
his employer, Kissinger denied having made any statement 
at the Geistwhite house. Mr. Edwards also took Kissinger 
to office of Wolfe and Bailey, counsel for the defendant, and 
claims that Kissinger there made an ex parte affidavit. 
Kissinger alleges that he and Mrs. Saunders went to the place 
which Edwards told them was the branch office of Mr. Hain, 
counsel for the plaintiff. Kissinger made an affidavit after- 
wards which is attached to tlie depositions and in which he 
denies testified to at the trial of this case. It appears from 
the testimony of David Bowman, Street Supervisor, that Mr. 
Kissinger told him the morning after the accident to Mrs. Al- 
bright that had seen it and explained to him what he had 
observed in substantially the same way as he testified at the 
trial of the case. He made the sam'e statement to Mrs. 
Saunders on the morning of the day the accident occurred. 
Kissinger was employed by the city as a workman upon the 
streets, and from the testimony there can be no doubt but he 
was on duty at the time of this occurrence. He insists that 
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he saw the accident and that the occurrences were as he de- 
scribed them at the trial. After carefully considering all the 
testimony submitted we are not satisfied that Mr. Kissinger 
knowingly made any statement which differs materially from 
the testimony given by him at the trial. The procedure of 
Mr. Edwards, who was employed as an investigator for the de- 
fendant, seems to be quite unusual and is not calculated to in- 
spire confidence. The fact that Mr. Kissinger gave to Mr. 
Bowman and Mrs. Saunders, who have no apparent interest 
in this case, and according to his testimony to Mr. McGr^or 
also, within a short time after the accident, substantially the 
same statement of facts to which he testified at the trial of the 
case, tends to prove that Kissinger did not knowingly make 
any false statements as to his having seen the accident when 
he was examined as a witness in this case, and that his testi- 
mony was in accordance with his recollection. Mrs. Albright's 
testimony was corroborated by that of Mr. Kissinger, and a 
careful examination of the testimony of the trial will show that 
there was little, if any, serious contradiction of Mrs. Albright's 
evidence. We are not satisfied that any false statements on 
the part of Mr. Kissinger have been properly shown and are 
unable to say that jf a new. trial were granted the testimony 
of Mr. Kissinger should produce a different result. There is 
nothing contained in the depositions which tends to cor- 
roborate the statements made by Edwards that Kissinger 
stated t!hat he had been offering twenty-five or thirty dollars 
to swear falsely. The plaintiffs and their counsel state most 
positively that no such offer was made by them or any of them. 
His testimony at the trial appears to have been in accordance 
with his recollection of the fact as stated by him very shortly 
after the accident and long before any alleged offer to pay him 
for his testimony was given him. We are by no means satis- 
fied that we should reinstate the motion for a new trial or in 
any way interfere with the verdict. We therefore now direct 
that our previous order opening the judgment in this case be 
and the same is hereby vacated and the rule to show cause why 
a new trial should not be granted is now dismissed and it is 
ordered that the judgment as ori^nally entered in this case 
stand as the judgment of the Court. To this order counsel for 
defendant except. 



Commonwealth vs. The Public Ledger Co. 

Taxation — Corporations — Tax on corporate indebtedness. 

There is nothing in the taxing statutes of Pennsylvania which dis- 

' ' ■ ' ' ' ■ ' > regards Che purjDOses for which 

_.ii=t f- — . — t.^fi gf corporate 

indebtedness or 
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Commonwealth vs. Public Ledger Co. 

Appeal from settlement for tax on corporate loans. C. P. 
Dauphin County No. 20, Commonwealth Docket, 1916. 

Francis Shunk Brown, Attorney General, and William M. 
Hardest, Deputy Attorney General, for plaintiff. 

Olmsted & Stamm, for defendant. 

Kunkel, P. J., October 30, 1918. 

This is an appeal from the settlement of an account against 
ihe defendant company for the loans tax for the year 1914. 
It is submitted for trial without a jury. The facts are not 
in dispute. 

The settlement was made on November 11, 1915, tipon an 
indebtedness of $347,286.00, on which the defendant was 
charged with a tax, less the Treasurer's commission, of 
$1,335.25. The indebtedness consisted of one-sixth of a mort- 
gage amounting to $147,286.35, and four notes each for the 
sum of $50,000, amounting in all to $200,000.00. , One of the 
notes was outstanding 10^ months; another 10 months; an- 
other 9j^ months and another 9 months. They were issued 
and the money realized thereon was used for the ptirpose of 
paying the defendant company's current indebtedness. 

The sole question presented is whether the notes were sub- 
ject to the tax on loans. It is objected that they were not tax- 
able because they represented the company's current indebted- 
ness, and our attention is called to Commonwealth vs. Manor 
Gas Coal Company, 5 Dauphin Report 81 in support of the 
objection. We are unable to find anything in the taxing 
statutes which discriminates between loans so far as regards 
the purposes for which they are created, or that warrants re- 
lief from taxation of corporate obligations representin<: money 
borrowed for current indebtedness or expenses. There are 
exemptions in the statutes but this is not one of tlieni. The 
tax is on the indebtedness or on the obligation in the hands of 
the holder and there could be no sound reason for making the 
liability for the tax depend on the purpose for which the loan 
was created or the use to which the borrowing corporation 
might choose to put it. That would be no concern either of 
the Commonwealth or of the creditor who is primarily liable 
for the tax. 

It is admitted by counsel for the Commonwealth that if the 
notes are taxable, they are not taxable for the whole year as 
charged in the count, but only for the number of months they 
were outstanding. 

We are of the opinion that the notes were not exempt from 
the tax for the objection stated. A computation of the tax 
for the time they were outstanding, less the Treasurer's com- 
mission, with interest from January 11, 1916, and including the 
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Attorney General's conrmission may be prepared and when 
presented, we will direct judgment to be entered in favor of 
the Commonwealth and against the defendant for the amount 
which shall appear to be due. 



Columbia National Bank vs. A. W. Powell, Auditor General 

of Pennsylvania. 
Union Trust Company of Pittsburgh vs. A. W. Powell, Auditor 

General of Pennsylvania 
Germantown Trust Company vs. A. W. Powell, Auditor Gen- 
eral of Pennsylvania 
Constitutional Law— Escheats — Act of June 7, 1915 

The Act of June 7, 1915, P. L. 878, providing for the Escheat of cer- 
tain kinds of property, is constitutional. 

Escheat, as used in the Act of June 7, 1915, signifies the power of the 
Commonwealth to appropriate to itself property which has no owner. 

It is settled that the Commonwealth may take property on the rea- 
sonable presumption that it has no owner, for the purpose of conserv- 
ing it. 

Demurrer to bills of complaint, C. P. Dauphin County, Nos. 
37, 38, and 39, Commonwealth Docket 1916, Nos. 575, 576 and 
578, Equity Docket. 

H. F. Stambaugh &l Watson & Freeman for Columbia Nat- 
ional Bank and Union Trust Company of Pittsburg. 

Morgan, Lewis & Bockins and John G. Johnson for German- 
town Trust Company. 

Francis Shunk Brown, Attorney General, and Wm. M. Har- 
gest. Deputy Attorney General, fur defendant. 

Kunkel, P. J., October 12, 1918. 

We have reinstated these bills in obedience to the order 
of the Supreme Court, and now proceed to consider the con- 
stitutional questions left undecided, when the bills were for- 
merly before us. 

The manifest purpose of the Act of June 7, 1915, P. L. 878, 
is to appropriate to the Commonwealth the property mentioned 
therein, which has no lawful owner. The title of the Act is 
"Providing for the escheat of", etc. We interpret the word 
"escheat" not in its original and technical sense but in its 
acquired and legislative sense (Title of Act May 2, 1889, P. L. 
66). It signifies the power of the Commonwealth to appro- 
priate to itself property which has no owner, either because 
the owner has abandoned it or has died leaving no one to 
inherit it. That such power resides in the Commonwealth is 
hardly open to serious question. It arises out of the doctrine 
of bona vacantia. In re Barnett's Trusts, 3 British Ruling 
Cases, p. 198, 208; Dyke vs. Walford, 5 Moore P. C. Rep. 434, 
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and now rests upon the principle that when property has 
ceased to have an owner it should be held for the benefit of the 
community. 10 R. C. L. page 606. 

By Sections 1, 2, 3 and 4 of the Act, the plaintiffs are re- i 
quired to report annually to the Auditor General the property 
held by them which apparently has no owner, that is, they are 
required to report the property either because the owner has 
apparently abandoned it or has apparently died without heirs. 
The object of these provisions is to discover the whereabouts 
of property so circumstanced as to give rise to the inference 
that it has no owner. By Sections 5 and 6, provision is made 
for ascertaining whether the original owner is alive or whether 
there is any claimant of the property in existence. And Sec- 
tions 7 and 9 provide the proceeding for trying and determin- 
ing the fact that the property has no owner. If this fact be 
■ established, the property is then appropriated to the use of 
the Commonwealth, We fail to see what real objection can 
be made to this course of procedure. 

It is objected, however, that the statute violates Article 1, 
Section 17, of the Constitution of Pennsylvania, and Article 
1, Section 10, Constitution U. S., which prohibit the passage 
of any law impairing the obligation of contracts; that it vio- 
lates Article 1, Section 10, of the Constitution of Pennsylvania, 
which prohibits the taking of private property without just 
compensation being first made or secured, and also the 14th 
amendment of the Constitution of the United States. We can- 
not appreciate the force of these objections. As to the first 
it may be observed, that two classes of property set forth in 
the plaintiffs' reports which they seek to prevent being opened 
are bank deposits and property held for storage or safe-keep- 
ing. The contracts under which such property is held, gen- 
erally speaking, may be determined by either party and if de- 
termined it is at an end and its obligation no longer exists so 
as to be subject to impairment. The contract may be ended 
by abandonment on the part of the depositor and the depositary 
would have no just cause for complaint. If, under the terms 
of the contract the deposit was made for a definite time, w4itch 
had not expired within the statutory period fixed for the rise 
of the inference that the contract has been abandoned, of 
c6urse that fact would refute the inference of abandonment 
or the presumption of no ownership. It is settled "^hat the 
Commonwealth may take property on the reasonable pre- 
sumption that it has been abandoned or has no owner for the 
purpose of conserving it, and such action is not in violation 
of the constitutional provisions referred to. This has been 
specifically held in the case of bank deposits. Prov. Inst, for 
^vtngs, vs. Malone, 221 U. S. 660 ; Com. vs. Dollar Savings 
Bank, 250 Pa. 138. If the taking by the Commonwealth for 
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that purpose is not in violation of the constitutional provisions, 
it is difficult to see how the taking for the purpose of appro- 
priating the property to its own use after the fact that it has 
no owner has been judicially established can be said to have 
that effect. In both instances the effect on the right of the 
depositary under the contract to retain the deposit is the 
same. Whether the property be taken for conservation or 
appropriation makes no difference in the practical effect on the 
depositary's rights. After all, it may be said, that the taking 
in both cases is warranted on the ground that the contract 
must be assumed to have been subject to the sovereign power 
of the Commonwealth to take possession of the property for 
either purpose. Att'y Gen. vs. Prov. Inst, for Savings, 201 
Mass. 23. 

It is further objected that the statute violates the provisions 
of th^ State and Federal Constitution intended to safeguard 
private property. This is an objection that might be made 
by the owners of the property but hardly by the depositories. 
We can see nothing in the Act to justify the charge that it at- 
tempts to take private property. This is a misconception of 
the scope and purpose of the Act. It deals only with prop- 
erty, which has no owner. Property without an owner is 
not private property. The very ground of the authority 
of the Commonwealth to take the property under the statute 
is the fact that it has no owner ; and this fact must be estab- 
lished after notice to all parties in interest before the property 
can be taken. 

It is argued the Act takes the property without due process 
of law and thus violates the Federal Constitution. This con- 
tention cannot be sustained. The Act makes ample provision 
for notice to the depositor and depositary and to every person 
who has an interest in it, so that, when the proceeding is 
commenced for the purpose of taking the property, full oppor- 
tunity is given to every one concerned to assert his title. It 
is true that the Act makes the failure to exercise ownership 
over the property for a given time prima facia evidence that 
it has no owner, but that is not objectionable. Com, vs. 
Winkelman, 12 Sup, Ct. 497, 517. Similar legislation has been 
enacted in other States and held to be within the general 
powers of government. 149 Am. Anno. Cases, 384. Note 
141 Am. Anno. Cases 465. The doctrine is thus stated in 
Mobile, etc. R. Co., vs, Turnipseed, 219 U. S. 35, "That a 
legislative presumption of one fact from evidence of another 
may not constitute a denial of due process of law or a denial 
of the equal protection of the law, it is only essential that 
there shall be some rational connection between the fact proved 
and the ultimate fact presumed, and that the inference of one 
fact from proof of another shall not be so unreasonable as to 
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be_ a purely arbitrary mandate." As we said in one of the 
opinions previously filed, the reasonable relation between the 
circumstances set forth in the statute and the presumption 
made to arise therefrom is confirmed by common experience 
and the provision of the statute in this particular fully meets 
the test above stated. 

The fact that in many instances the property so circum- 
stanced as to be presumed to be without an owner is held by 
the plaintiffs under a private and confidential relation, ought 
not to be permitted to shield them in retaining; possession of 
property to which they may have no title. If such a defense 
be allowed to prevail, the power of the Commonwealth to 
escheat might be utterly destroyed. 

To the suggestion that the Act is special legislation pro- 
hibited by the Constitution, we may remark that nowhere do 
plaintiffs state in what respect it is open to that objection, 
nor has the objection been urged upon us in the argument, 
if it is meant that the provisions of the Act relating to the 
report and escheat of dividends and debts do not apply to all 
corporations, but only to the corporations named in the pro- 
viso of Section 16, it may be said, in addition to what we for- 
merly said as to the power of the Legislature to classify cor- 
porations, that these provisions may be held void and the 
remainder of the Act be enforced; for there is nothing to indi- 
cate any legislative intention that the other provisions would 
not have been enacted without them, nor are they so related 
to the others as to render the whole void if they be eliminated. 
26 Am. & Eng. Ency. of Law, 570; 36 Cyc. 976-7. The Act 
provides for the report and escheat of different classes of 
property. The individuality of the provisions relating to one 
class does not necessarily affect the validity of the provisions 
relating to the other classes. I-Iowever, be that as it may, 
these features of the Act in no way affect the plaintiffs in these 
cases. They have not included dividends and debts in the 
reports they have made. Their returns cover only deposits 
of money and property held for safe-keeping and for the benefit 
of another. As has been said upon this point: "The Court 
will never heed objections to the constitutionality of an Act 
of Assembly unless the complainants are affected by the par- 
ticular feature alleged to be in conflict with the Constitution. 
Furthermore it is always essential for the complainant to 
show that he occupies such a position." Hesta Machine Co. 
vs. Dunbar Furnace Co., 250 Pa. 472-476; and this is the well 
settled doctrine. 

As to the provisions of the Act relating to property held for 
the benefit of another the objection, that such property is 
within the control of the Courts administering the trust which 
may not be interferred with, is true, but as we read the Act 
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it does not attempt in any way to interfere with trust property 
until it is demandable. Only after the expiration of the time 
fixed within which it was demandable and not received does 
the Act operate upon it. Such property cannot be said to be 
demandable until the proper Court has adjudicated the trust 
estate and specifically awarded it. From that time on it is 
demandable, and if it is not received by the owner during; the 
period fixed by the Act it is subject to its provisions. This 
interpretation relieves the provisions from the criticism to 
which they are subjected, and according to the well known rule 
of construction must be adopted. The provisions were in- 
tended to meet a situation which was well known. They 
relate to moneys which were awarded by the Courts but were 
never paid to or received by the distributees and still remained 
in the hands of the fiduciaries. 

We have carefully considered the Act in view of the objec- 
tions raised to its constitutionality so far as the objections 
have been urged upon us and argued, but we arc not convinced 
that it should be stricken down. The provisions arc capable 
of being enforced so as not fo infringe the constitutional pro- 
hibitions and that they will be so enforced must be assumed. 
We find no intention on the part of the Commonwealth to 
impair the obligation of the contracts of its citizens or to take 
their private, individual property and appropriate it to itself. 
On the contrary, the intention is clear that it is only in the 
case of.property without an owner that it proposes to exercise 
its power to escheat. 

Wc'direct this opinion, the following decree, the exception 
thereto and the ruling on the exception, to be entered in each 
of the cases considered. 

This cause came on to be heard upon demurrer to the bill 
of complaint and was argued by counsel ; and now upon con- 
sideration thereof, it is October 12, 1918, ordered, adjudged 
and decreed that the demurrer to the bill of complaint is sus- 
tained and the bill dismissed. 



VOLUNTEER POLICE OFFICERS 

Volunteer Police Officers— Expiration of term of offlc« 

The terms of Volunteer Policemen, appointed under the Act of July 

18, 1917, will expire when peace is declared between this Country and 

the Countries with which it has been at war. 

Attorney General's Department. Opinion to Martin G. 
Brumbaugh, Governor of Pennsylvania. 

Collins, Deputy Attorney General, December 24, 1918. 

I am in receipt of a communication from your Private Sec- 
retary of the 4th inst, enclosing communication to you of the 
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27th inst. from Samuel W, Jeffries, Superintendent Volunteer 
Police, Allegheny County, asking to be advised as to when the 
commissions of volunteer police officers will expire, — whether 
on "the day peace is declared" or when "the army has returned 
and is demobilized." 

The Act of July IS, 1917, P. L. 1062, in pursuance of which 
volunteer policemen are appointed, provides in Section 1 
thereof, inter alia, as follows : 

"That upon application to the Governor of the Com- 
monwealth, the said Governor is hereby authorized, 
immediately after the passage of this Act, and at 
any time during the continuance of the present war 
with Germany, or in any war in which this Nation 
may become involved, to appoint and commission, at 
his discretion * * volunteer police officers. * *." 

The unmistakable intent of this provision, read in the light 
of the entire Act and the purposes thereby sought to be af- 
fected, is that volunteer police officers may be commissioned 
during and only for the continuance of a war in which our 
country is engaged. In harmony with this view, the existing 
commissions that have been issued under the Act are, as I 
understand, made to run for the term of the present war. Con- 
sequently, the termination of the war will, under the law and 
their terms, work their expiration. The return and demobili- 
zation of the armies called into existence to prosecute the war 
will not necessarily mark the ending of the war, as this may, 
in part, take place both before and after its conclusion in the 
legal sense. You are advised that the aforesaid existing com- 
missions issued to volunteer police officers, pursuant to said 
Act, will expire, and the powers and duties vested in the 
holders thereof under said Act cease, wben Peace has been 
duly declared between this Nation and the countries with 
which it is at war. 



EMPLOYMENT OF WOMEN. 
Employment of Women — Interstate Commerce. 

A State statute, regulating the employment of women, may apply 
as well to those within the State who are engaged in Interstate Com- 
merce as to others, until such time as Congress assumes exclusive 
control of the precise subject matter. 

Attorney General's Department. Opinion to Walter Mc- 
Nichols, Acting Commissioner of Labor and Industry. 

Brown, Attorney General, December 11, 1918. 

I have your communication of the 25th ult. requesting an 
opinion as to whether the Pennsylvania Female Labor Act of 
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July 25, 1913, P. L. 1024, applies in the case of women within 
the State employed by railroads engaged in doing interstate 
commerce business. It appears that the particular class of 
railroad employment occasioning this industry is that of 
"leverman." 

The said statute is an exercise of the police power of the 
State in the public interest. Such an exercise of this power 
has been repeatedly upheld as a reasonable regulation and one 
within the inherent right of the State to safeguard the health 
and morals of its citizens and promote the general welfare. 
It has been said that this power is not a fixed quantity, but 
must be allowed to expand to reach the needs of developing 
social and economic conditions. 



Railroad Commission of Indiana vs. Grand Trunk Western 

Railroad Company, 100 N. E. 852. 

Laws hmiting the hours of employment of women have 

been upheld as a valid and reasonable exercise of the police 

power. 

Riley vs. Massachusetts, 232 U. S. 671. 
MuUer vs. Oregon, 208 U. S. 412. 
There is a wealth of cases dealing with the question of 
State laws, enacted under the police power, as they may con- 
flict with, or trench upon, the power delegated to the Federal 
government to regulate interstate commerce. It may be 
stated, as a general rule, that a State statute, passed in pursu- 
ance of the police power, which does not undertake to regulate 
interstate commerce but merely affects it incidentally, is valid 
where Congress has not assumed an exclusive control over the 
precise subject matter in question. If it is a reasonable regu- 
lation, having for its object the welfare of the citizens of the 
State, and is not directly or actually inconsistent with some 
Federal statute covering the same subject, it is not to be set 
aside although it may indirectly affect interstate commerce. 

In the case of Southern Railway Co. vs. Railroad Commis- 
sion, 100 N. E. 337, there is an extensive review of the cases 
dealing with the subject of the applicability to the instrumen- 
talities of interstate commerce of State regulations in a field 
where Congress has not assumed exclusive control. Among 
the conclusions there reached was one to the effect that — 
"Until, and unless Congress does act, and its action 
covers the subject-matter the states may act." 
In Austin vs. Tennessee, 179 U. S, 343, the Court said, in 
part, as follows : 

"We have had repeated occasion to hold, where state 
legislation has been attacked as violative either of the 
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power of Congress over Interstate Commerce, or of 
the 14th Amendment to the Constitution^ that, if the 
action of the state legislature were a bona fide. exercise 
of its police power, and dictated by a genuine regard 
for the preservation of the public health or safety, such 
legislation vifould be respected, though it might inter 
fere indirectly with Interstate Commerce." 

and quoted Holden vs. Hardy, 169 U. S. 366, that the police 

power 

"May be lawfully resorted to for the purpose of pre- 
serving the public health, safety, or morals, or the a- 
batement of public nuisances, and a large discretion is 
necessarily vested in the legislature to determine, not 
only what the interests of the public require, but what 
measures arc necessary for the protection of such in- 
terests." 

It was Ukewise held in Sligh vs. Kirkwood, 237 U. S. 52, 
that it is competent for a State 

"To provide local measures in the interest of the 
safety and welfare oi the people * * * although 
such regulations incidentally and indirectly involve 
Interstate Commerce." 

In the Minnesota Rate Cases, 230 U. S. 352, Mr, Justice 
Hughes, speaking for the Court, says in the course of the 
opinion: 

"There necessarily remains to the States until Con- 
gress acts, a wide range for the permissible exercise of 
power appropriate to their territorial jurisdiction, al- 
though Interstate CommcFce may be affected. * • 
It is competent for a State * * * to adopt protec- 
tive measures of a reasonable character in the interest 
of the health, safety, morals and welfare of its people, 
although Interstate Commerce may incidentally or in- 
directly be involved. * * * Where the subject is 
peculiarly one of local concern, and from its nature be- 
long to ^e class with which the State appropriately 
deals in making reasonable provision for local needs 
it cannot be regarded as left to the unrestrained will of 
individuals because Congress has not acted, al- 
though it may have such a relation to Interstate Com- 
merce as to be within the reach of the Federal power." 

A well known instance of the constitutional exercise of the 
police power of a State operative therein upon those cna:a!^cd 
in interstate commerce is that of the so-called Full Crew Laws. 
It was held that a State statute prescribing a minimum number 



D.qitizeabyG00l^lc 



1919 DAUPHIN COUNTY REPORTS 15 

Employment of Women 
of brakemen for trains was appHcnble to the trains of inter- 
state carriers operating within the State. 

Chicago, Rock Island and Pacific Railway Company vs. Arkan- 
sas, 219 U. S. 433. 
Ill this case the Court said: 

"The statute in question is not directed against In- ■ 
terstate Commerce. Nor is it, within the meaning of 
the Constitution, a regulation of commerce, although 
it controls, in some degree, the conduct of those en- 
gaged in such commerce." 

Citation is made therein also to the case of Sherlock vs. 
Ailing, 93 U. S. 99, wherein Mr. Justice Matthews said; 
"Legislation, in a great variety of ways may affect 
Commerce and persons engaged in it without constitu- 
ting a regulation of it within the meaning of the Con- 
Btitution. * * * And it may be said generally, 
that the legislation of a state, not directed against 
commerce or any of its regulations, but relating to the 
rights, duties, and liabilities of citizens, and only in- 
directly and remotely affecting the operations of com- 
merce, is of obligatory force upon citizens within its 
territorial jurisdiction, whether on land or water, or 
engaged in commerce, foreign or interstate, or in any 
other pursuit." 

The foregoing citations furnish abundant authority for the 
Conclusion that a State statute regulating the employment ol 
women may apply as well to those within the State who are 
eng:aged in the work, of interstate commerce as to others, until 
such time as Congress may assume exclusive control of this 
precise subject matter. 

The question here submitted consequently further turns 
upon the question whether Congress has so assumed cjiclusive 
control of this precise subject matter as to exclude the applica- 
bility of our State statute. Does the Federal "hours of ser- 
vice" Law of March 4, 1907, prescribing the hours of employ- 
ment upon railroads in various in various capacities, consti- 
tute such an occupying of the field as to render our State law 
regulating the employment of women inoperative as to those 
employed by railroads doing an interstate commerce business? 
A careful consideration of the matter leads me to the con- 
clusion that such is not the case. The case of F.rie Railroad 
Company vs. People of the State of New York, 233 U. S. 870. 
has not been overlooked. Reversing the opinion of the Court 
of Appeals of the State of New York, the Supreme Court of the 
United States there held invalid a New York statute that fixed 
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other and shorter hours for certain railroad emiployments than 
those fixed by the Federal law. In the course of the opinion 
Mr, Justice McKenna said : 

"Regulation is not intended to be a mere wanton ex- 
ercise of power. It is a restriction upon the manage- 
ment of the railroads. It is induced by the public in- 
terest or safety, and the 'hours of service' law of March 
4, 1907, is the judgment of Congress of the extent of 
of the restriction necessary. It admits of no supple- 
ment; it is the prescribed measure of what is neces- 
sary and sufficient for the public safety, and of the cost 
and burden which the railroad must endure to secure 
it.'" 

It will be noted that the purpose sought by the said Federal 
law and that sought by the said New York statute is not the 
same as that in view in the said Female Labor Law of this 
State. The former had in view the safety and efficiency of 
railroad operation and management. Our Act has in view the 
welfare of women. The New York statute was, in fact, one 
regulatory of railroads, while our statute is simply one pre- 
scribing the conditions upon which women may be employed 
in any establishment. This Pennsylvania Act is general in 
its scope and is in no sense regulatory of commerce, and only 
afifects the same incidentally where women are employed. It 
is entirely within the reach of the powers of Congress to legis- 
late specifically as to the conditions upon which women may 
be employed by interstate carriers, but until such time as it 
does so le^slate, I am of the opinion that our own State Act 
applies. 

Laws limiting the hours and regulating the method of em- 
ployment of women are well within the domain of the police 
power of a State and have commended themselves to modern 
thought as essential to the public welfare. The welfare of 
the Commonwealth is vitally affected by the welfare of its 
womanhood, and we shall only surrender full control over the 
subject when Congress acts specifically upon this precise ques- 
tion, or the Courts construe the existing law to that effect. 

Your atention, however, is called to the Act of July 5, 1917, 
P. L. 686, which permits the Industrial Board, by due proceed- 
ings, to modify in certain respects the Female Labor Law of 
1913. Railroad employment is within the purview of that Act. 
It is suggested that where railroads desire to employ women in 
any capacity upon hours other than those expressly stipulated 
in the Female Labor Law, you take the matter up with them 
with the view that they invoke the provisions of said Act of 
1917, in order that women may be employed by them at hours 
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satisfactory for their service and yet in harmony with the 
Pennsylvania law. 

It is further to be noted that pending the Federal control of 
railroads any State act is necessarily subject to any Federal 
regulation made by the Federal railroad administration, as to 
which you can readily keep yourself advised. 



POLICEMEN. 
Policemen— Appointment of. 



There is no Act of Assembly which authorizes ihe Armory Board 
or any other State Agency to appoint a policeman with authority to 

Attorney General's Department. Opinion to Benjamin W. 
Demming, State Armory Board, 

Hargest, Deputy Attorney General, December 31, 1918. 

Your favor of the 19th inst., transmitting the letter of Savillc 
Smith, was duly received. You ask whether there is some 
provision by which he may be sworn and commissioned as a 
police officer of the State, with authority to make arrests. 

He has been special officer of the Second Infantry of the 
National Guard of Pennsylvania for more than thirty years, 
and has been appointed by the authorities of the City cf Phila- 
delphia. Inasmuch as the Commonwealth of Fennsylva:ii,-i 
owns the Armory now, it is suggested that he be sworn as a 
State policeman, for the protection of the property. 

There is no Act of Assembly which authorizes the Armory 
Board, or any other State agency, to appoint a policeman of 
this character, and, therefore, I am compelled tu advise you 
that such appointment can not be made. 



COST OF TFLEGRAMS AND TELEPHONE MESSAGES 

MADE NECESSARY BY IXFLUENZA EPIDEMIC. 

ephone Mess^es made neci 

Epidemic — Payment of. 

The cost of telcgr.'iins and telephone messages made necessary by 

the influenza epidemic should be paid out of the general fund apppro- 

priatcd to the Department of Health. 

Attorney General's Department. Opinion to Geors^c A. 

Shreiner, Superintendent, Board of Commissioners of Public 

Grounds and Buildings. 

Hargest, Deputy Attorney General, December 31, 1918. 

This Department is in receipt of your recent favor requesting 

to be advised as to what appropriation the cost of telegrams 
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and telephone messages made necessary by the recent influ- 
enza epidemic should be charged. 

The appropriation to the Department of Public Grounds and 
Buildings is, in part, as follows: (Appro. Acts 1917, p. 36.) 
"For the payment of rental charges for telephone 
service, and other patented leased office devices, the 
cost of toll and long distance telephone messages and 
telegrams for the Legislature, the several depart- 
ments, boards, and commissions of the State Govern- 
ment, and Executive Mansion, for two years, the sum 
of eighty thousand dollars ($80,000)." 
The appropriation to the Department of Health is, in part, 
as follows: (Appro. Acts 1917, p. IT) 

"For the payment of the cost of diphtheria anti- 
toxin * * * « for educational work, and for 
the payment of all other necessary expenses of the 
Department of Health in the performance of duties 
imposed upon it by acts of Assembly in supervising 
epidemics of diseases, and in protecting the public 
health, two years, the sum of one million and seventy- 
five thousand dollars ($1,075,000)." 
The cost of telegrams and telephone messages made neces- 
sary by the influenza epidemic comes directly within the lan- 
guage of the appropriation to the Department of Health, above 
quoted, because they were necessary expenses "in supervising 
epidemics of diseases." 

The appropriation to the Department of Public Grounds and 
Buildings was, in my opinion, intended to cover the usual and 
ordinary telephone service and telegrams necessary in con- 
ducting the business of the various Departments of the State 
government, 

I am therefore of opinion, and so advise you, that the cost 
of the telegrams and telephone messages made necessary by 
the epidemic should be paid out of the general fund appropri- 
ated to the Department of Health. 



MOTHERS PENSIONS. 
Mothers' Pensions— Act ol April 29, 1913. 
A County can at this time 
lief of indigent, widowed n 
husbands are insane. 

Attorney General's Department. Opinion to Miss Mary 
Bogue, State Supervisor, Mothers' Assistance Board. 
Kun, Deputy Attorney General, January 3, 1917. 
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This Department is in receipt of your communication of the 

25th ultimo, asking substantially whether a county can now 

come into the system provided by the Act of April 29, 1913, 

P.L.I 18, entitled: 

"An act applicable to all counties of this Com- 
monwealth, to provide monthly payments, as ap- 
proved by the trustees, to indigent, widowed, or aban- 
doned mothers, for partial support of their children 
in their own homes. The manner of appointment of 
trustees; the administration of tbe trust; the amount 
of appropriations, proportioning appropriations, co- 
ordinate appropriations; amounts to be paid, form of 
records, eligibihty, penalties, and reports, as set 
forth," 

as amended, and receive a proportionate share of the appro- 
priation made for the purposes of that statute, by the Act of 
June 29, 1917, P. L. 664. 

The system whereby State moneys was appropriated to 
indigent, widowed or abandoned mothers for the partial sup- 
port of their children in their own homes, originated in this 
State by the Act of 1913 above referred to. The system was 
based upon county units, and by Section 2 there was appro- 
priated the sum of two hundred thousand dollars to be appor- 
tioned to the counties according to their respective popula- 
tions ; the State Treasurer being required to place the propor- 
tionate amount of the entire appropriation to the various coun- 
ties to the credit of tbe trustees. The section further provided 
as follows: 

"Provided, however, That no county, through 
their trustees or otherwise, shall receive their allot- 
ment of the State's appropriation unless an equal 
amount has been provided by the government of such 
county desiring the benefits under this act." 
Under the above provision, any county could come into the 
system by appropriating, from the county's funds, an amount 
equal to the sum allotted to it by the State Treasurer, and this 
could be done at any time, for there was no express restric- 
tion ; and the title to the act expressly stated it was applicable 
"to all counties of the Commonwealth." 

The ori^na! statute was extensively amended by the Act of 
June 18, 1915, P. L. 1038. By Section 2 of this latter act, 
amending Section 2 of the original law, a new appropriation 
was made of one hundred thousand dollars, and one hundred 
and fifty thousand dollars of the unexpended balance of the 
appropriation made for this purpose in 1913, was reappropri- 
ated. This section provided that — 
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"The moneys hereby appropriated and re-appro- 
priated shall be paid to and apportioned among the 
counties of the Commonwealth according to the fol- 
lowing classification:" (Then follows a division of 
the counties of the State into six classes based upon 
population.) 

And after providing, as in the original act, that the State 
Treasurer should place the proportionate amount of the entire 
appropriation to the various counties, enacted as follovi^: 

"Provided, however, That no county, through its 
trustees or otherwise, shall receive its allotment of the 
State's appropriation unless an equal amount has been 
provided by the government of such county desiring 
the benefits under this act, within a period of one year 
after the passage and approval of this bill." 

There can be no doubt that, under this language, counties de- 
siring to participate in the appropriation of 1915 must have 
availed themselves of it within the time indicated in the 
amendment. 

In 1917, by the Act of June 29, P. L. 664, a new appropria- 
tion of four hundred thousand dollars was made to carry out 
the provisions of the Act of 1913, as amended, and Section 3 
of this Act of 1917, like that of the original act, contained the 
provision that — 

"No county, through its trustees or otherwise, 
shall receive its allotment of the State's appropriation 
unless an equal amount has been provided by the 
county desiring the beneBts under this act." 

No one year limitation, as contained in the Act of 1915, 
appears in this latter statute; nor does the Act of 1917 under- 
take to enlarge or restrict the operation of the limitation period 
incorporated by the Act of 1915. As the title of the Act of 
1917 indicates, the statute undertakes to do nothing more than 
to make an appropriation and to create the additional offices 
of Assistant State Supervisors. The disposition of your in- 
quiry, therefore, resolves itself into a construction of the fore- 
going provision of the Act of 1915. Is that provision a con- 
tinuing enactment, intended to be permanently operative as 
part of the system, or was it a condition attached to the appro- 
priation which ended with it? 

I am of the opinion that this one year limitation, contained 
in the Act of 1915, was a condition attached to the appropria- 
tion, and that it ceased to exist on June 29, 1917, when the 
Legislature intended the unexpended balance of the 1915 ap- 
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propriation to lapse and the 1917 appropriation to take its 
place. 

If this provision were to be construed as a part of the con- 
tinuing provision of the statute, and a permanent element of 
the mothers' assistance system, then a conclusive intent must 
be imputed to the Legislature, that it wished to exclude every 
county in the Commonwealth, permanently, from coming into 
the system unless it would so come in before the expiration of 
one year after the passage of the Act of 1915. This, to my 
mind, is not a reasonable impu/tation. The Act was intended 
for the benefit of the whole State and so the title of the orig- 
inal statute. expressly provided; and no good reason can be 
found which would justify the Legislature in permanently 
excluding all counties which did not come in within a certain 
limited time. Moreover, by the amendment of 1915, it was 
expressly provided that the general field organizer shall — 
"visit the officer of those counties who do not avail 
themselves, in behalf of their counties, of the funds 
appropriated under this act, for the purpose of ex- 
plaining the provisions of this act to those concerned, 
in counties which have not taken advantage of -the 
act; and assist the county commissioners, upon the 
acceptance by them of the provisions of this act, in 
the organization of mothers' assistance boards." 
Certainly the Legislature did not mean that these activities 
of the general field organizer should continue only for the term 
of one year after the act was passed. Many reasons might 
exist which would render it unwise for a county to appropriate 
a sufficient amount to enable them to come into the system 
within a year after the Act of 1915. What reason can justify 
an imputation that, under such circumstances, the indigent 
widows and mothers living in such counties should never be 
permitted to participate in the financial relief provided by the 
statute. It is more consonant with reason to confine the 
limitation to its strictest bounds, and to give the benefits pro- 
vided by the statute the widest application possible. 

That this provision of the Act of 1915 is a limitation on 
the appropriation, and not an integral and permanent part of 
the system, is further evidenced by the wording of the section 
itself. It appropriates a certain amount of money and provides 
that the money thereby appropriated shall be paid to and ap- 
portioned among the counties of the Commonwealth "accord- 
ing to the following classification," as there stated. Certainly 
no one would seriously contend that this classification was 
anything other than a condition attached to the appropriation 
and existing only so long as the appropriation existed, and this 
was the construction which the Legislature in 1917 gave the 
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provision, because they expressly provided that the money ap- 
propriated in 1917 should be apportioned — 

"according to the classification contained in Section 
two of the act approved the eighteenth day of June, 
one thousand nine hundred and fifteen." 
In other words, they re-enacted the classification and con- 
tinued it as a condition of the appropriation of 1917. And 
just so is the paragraph which follows the classification at- 
tached to the appropriation. 

A comparison of the sections of the Acts of 1913, 1915 and 
1917 conclusively shows, to my mind, that the conditions pre- 
cedent to counties wishing to avail themselves of the State 
appropriation were conditions attached to and co-existing with 
the appropriation itself. In Section 2 of the original act the 
condition that counties shall receive their allotment upon an 
appropriation made by them equal in amount to such allot- 
ment is contained in a proviso to the sentence which appro- 
priates the State fund, and it is a rule long settled in the 
mterpretation of statutes that a proviso will not, in the ab- 
sence of a clear intent to the contrary, be construed as broader 
in substance or duration than the provision to which it is 
attached. In 2 Lewis' Sutherland Statutory Construction, p. 
673, para. 352 — 

"The natural and appropriate office of the pro- 
viso being to restrain or qualify some preceding mat- 
ter, it should be confined to what precedes it unless 
it clearly appears to have been intended to apply to 
some other matter. * * * It should be construed 
with reference to the immediately preceding parts of 
the clause to which it it attached. In other words, 
the proviso will be so restricted in the absence of any- 
thing in its terms, or the subject it deals with, evinc- 
ing an intention to give it a broader effect." 
Likewise, in the Act of 1917, the limitation is in the form 
of a proviso to a clause dealing with a particular appropriation, 
and under the ruJe above cited, a proviso, in the absence of a 
clear intent, cannot have a duration longer than the provision 
to which it is a limitation ; and certainly the Legislature, in 
1917, considered the proviso as attached to the particular ap- 
propriation, for the title of the act states their intent to do 
nothing other than make an appropriation and to create the 
offices of assistant supervisors, and, obviously, the proviso 
could not be to the latter proposition. 

Every doubt should be resolved in favor of the broad appli- 
cation of the act, and I am of the opinion that the provision of 
the Act of 1915, providing that counties must come into the 
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system within one year after the passage of that act, ceased 
to exist upon the approval of the Act of 1917, and is therefore 
not operative at the present time. 

You are accordingly advised that a county can, at this time, 
come into the system provided for the relief of indigent 
widowed mothers, or those indigent mothers whose husbands 
are insane, and avail itself of the State appropriation. 



BOILER INSPECTION. 
Boiler Itupection— Threshing machine boilers. 

The boiler of a steam threshing machine is not subject to boiler 
inspection, where its use is limited to the operation of threshing 

Attorney General's Department. Opinion to Walter Mc- 
Nichols, Acting Commissioner of Labor and Industry. 
Collins, Deputy Attorney General, December 31, 1918. 
There was duly received your communication of the 16th 
inst., requesting an opinion as to whether "steam boilers on 
portable threshing machines" are subject to the boiler inspec- 
tion required by the Act of May 2, 1903, P. L. 332, in the fol- 
lowing cases : 

"1. A thresherman agrees to thresh the wheat 
for a farmer for a stipulated price per bushel on the 
premises of the farmer, the thresherman furnishing all 
the help necessary for the operation." 

"2. A thresherman agrees to thresh the wheat 
for a farmer for a stipulated price per bushel on the 
premises of the farmer, the farmer furnishing all the 
help necessary for the operation." 
The aforesaid Act of 1905 by Section 1 thereof defines an 
"establishment" within its meaning as any place where persons 
are employed "other than where domestic, coal-raining or farm 
labor is employed." Consequently the question submitted 
turns upon the point whether the labor employed in operating 
a steam threshing machine in cases such as above stated is 
to be deemed "farm labor," for, if so, then the case is not 
within the terms of the Act. It is not the kind of machinery 
used, but the nature of the labor employed which determines 
the point. It has, however, been held that a steam engine 
used in connection with a threshing machine is a "farm uten- 
sil." Words & Phrases, 2nd Series, Vol. 2, page 471, 

It is needless to point out that the work incident to thresh- 
ing a crop of grain is farm labor of a very definite nature. As 
is well known it has become quite customary for farmers to 
have their threshing done by some one with a steam thresher 



:q,t,7,:ob,GoOl^lc 



24 DAUPHIN COUNTY REPORTS Vol. 1919 

Optometry. 

going about from farm to farm. Whether the workmen in 
connection with such threshing operation be employed by the 
owner of the crop or by the owner of the machine, their labor 
would in both cases be directly and equally in furtherance of 
farm work, W here a farmer has such machine of his own, it 
is plain that the labor he would employ to run it, Jn threshing 
his own crop, would be "farm labor," It is precisely the same 
kind where he hires some one else with a machine and the 
help needed to run it to come in on his premises and do this 
piece of work for him. For farming or any part thereof to be 
done by contract does not thereby impress upon the labor 
employed pursuant thereto a changed character. The use of 
the steam threshing machine in the above way was general at 
the time the above Act was passed and hence not something 
, outside the contemplation of the Legislature in exempting 
places where "farm labor is employed" from the intendment 
of the enactment. 

I understand that the conclusion here reached is in harmony 
with the construction heretofore placed upon said Act by the 
Department of Labor and Industry and its practice in the ad- 
ministration thereof. A construction of a statute long adopted 
and followed is not to be slightly set aside. It may well be 
that, in the interest of safety, inspection should be required of 
boilers in cases such as the aforesaid, but to effect that legis- 
lation will be needed, as, in my opinion, it is not provided for 
in said Act. 

In accordance with the foregoing, you are advised that the 
boiler of a steam threshing machine is not subject to boiler 
inspection under the provisions of the said Act of 1905 where 
its use is limited to the operation of a threshing machine, as in 
the above stated cases. 



OPTOMETRY. 
Optometry — Licenae to practice, 

July I, 1918, was the last date upon which a person was entitled to 
take a limited examination to practice optometry, under the Act of 
March 30. 1917. 

Attorney General's Department. Opinion to Chester H. 
Johnson, Secretary, Board of Optometrical Education, Exam- 
ination and Licensure. 

Collins, Deputy Attorney General, January 29, 1919. 

There was duly received your communication of the 14th 
inst., to the Attorney General, asking to be advised as to 
whether a person is entitled to take a "limited examination" 
for a license to practice optometry, on or after January, 1919. 
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The Act of March 30, 1917, P. L. 21, relating to optometry, 
provides for two classes of examinations, namely, limited ex- 
aminations and standard examinations. 

Pursuant to Section 5 a "limited examination" may be taken 
by- 

"Any person who has been engaged in the prac- 
tice of optometry in this Commonwealth for two full 
years prior to the passage of this act, or, for one year 
in this, and for the year preceding it in another. State, 
and is of good character, shall be entitled to take a 
limited examination covering the following only." 
Section 6, provides, inter alia : 

"In case of failure at any limited examination, 
the applicant shall have the privilege of continuing the 
practice of optometry, and of taking a second exam- 
ination without the payment of an additional fee. 
But, in the event of his failure to pass the second ex- 
amination on or before July first, one thousand nine 
hundred and eighteen, he shall thereafter cease to 
practice optometry in this Commonwealth." 
The plain purpose of a limited examination was to afford to 
persons who had had, prior to the passage of the Act, at least 
two years experience in the actual practice of optometry, as 
defined by the Act, the right to continue such practice without 
being subject to the more rigid requirements of a standard 
examination. It was not intended that it should be a continu- 
ing method to obtain a license, hut only one for such a reason- 
able period of time as would give fair opportunity to all who 
wished to avail themselves of it. 

As appears from the above quoted provision of Section 6, one 
who took a limited examination and failed to pass the same 
was given the right to take a second examination, if taken on 
or before July 1, 1918. Since one who had promptly and 
diligently taken a first examination, in which he failed, was 
only given until July 1, 1918, a chance to take a second examin- 
ation, it could not be well contended that one who had failed 
or neglected to take any examination whatever should be 
vouchsafed a longer time in which to. exercise the privilege 
rf such limited examination. The clear conclusion follows 
from the above provision of Section 6 that the Act contem- 
plated that all limited examinations should be taken not later 
than July 1st, 1918. This construction accords alike with 
the manifest intent of the aforesaid provision of the Act, and 
\vith the whole spirit of the entire enactment. 

You are therefore advised that July 1, 1918. was the last 
date upon which a person was entitled to take a limited exam- 
ination to practice optomntrv, pursuant to the provisions of the 
aforesaid Act of March 30, '1917. 
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Commonwealth vs. Wabash-Pittsburgh Terminal 

Railway Co, 

Taxation-^ orporatiottB — Tax on certificates of indebtedness issaed 

by receiver. 

Certificates of indebtedness issued by the receiver of a corporation 

under the authority of the court appointing him are taxable under 

the Act of June 17, 1913. P. L. 507. 

Appeal from settlement for tax on corporate indebtedness. 
C. P. Dauphin County, No. 92, Commonwealth Docket, 1916. 

Francis Shunk Brown, Attorney General and William M. 
Hargest, Deputy Attorney General, for plaintiff. 
George M. Hosack, for defendant. 
Kunkel, P. J., November 18, 1918. 

This case has been submitted to the Court for trial without 
a jury. The facts are as follows: 

FACTS 
During the year 1914 covered by the present settlement, the 
defendant company was in the hands of a Receiver, who by the 
authority of the Court appointing him, created for the defend- 
ant's purposes the indebtedness evidenced by the certificates 
upon which the tax here claimed was imposed. In the account 
which was settled August 9, 1916, the defendant was charged 
with a tax, less the commission for collection, of $741.00 on the 
nominal or par value of certificates of $195,000. From this 
settlement the defendant appealed. 

DISCUSSION 
The only objection to the account is that the certificates 
are not of the class of obligations the tax upon which is re- 
quired to be assessed and collected through the corporation. 
Certificates of corporate indebtedness are made taxable by 
Section 17, of the Act of June 17, 1913, P. L. 507 and the tax 
thereon is directed to be collected as theretofore. Section 18, 
that is by the corporation. The point of the objection is that 
the certificates were not issued by the corporation and do not 
represent its indebtedness, and that consequently the tax was 
collectible through the local authorities. We cannot accept 
this view. The certificates were issued by the Receiver not 
for himself but for the company. The moneys raised thereby 
and received by him were for the use of the company and were 
actually used in the conduct of its affairs. The certificates 
are therefore the obligations of the company as much so as 
would be loans made by and evidenced by certificates issued 
by the officers of the company while under their management 
and control. They are expressly made a lien on the company's 
property. On their face the Receiver disclaims all individual 
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liability upon them. They do not represent his indebtedness. 
If not the company's indebtedness nor the Receiver's, whose 
indebtedness do they represent? It is idle to pursue the mat- 
ter further. 

CONCLUSION 

We are of the opinion that the indebtedness is the company's 
and that the certificates, having been issued by its authorized 
representatives for its corporate purposes, were issued by the 
company within the meaning of the taxing statutes. 

Accordingly, the Commonwealth is entitled to recover as 
follows ; 

Tax, less commission for collection, $741 .00 

Interest from October 9, 1916, 88.92 

Attorney General's Commission, 5 per cent., 41 .49 

Total, $871 .41 

for wliich sum judgment is directed to be entered in favor of 
the Commonwealth and against the defendant company unless 
exceptions be filed within the time limited by law. 



REINSTATEMENT OF EMPLOYES OF THE COMMON- 
WEALTH, WHO ENLISTED IN THE MILITARY 
SERVICE OF THE UNITED STATES. 

Employes of the Commonwealth — ^Remstatement of employes who 
enfisted in the military service of the United States. 

Under the Act of June 7, 1917 P. L. 600, ihe reinstatement of em- 
ployes of the Commonwealth who enlisted in the military service 
of the United States is mandatory. 

Attorney General's Department. Opinion to Frank R. 
Shattuck, Chairman State Board of Censors. 

Kun, Deputy Attorney General, December 11, 1918. 

I have your inquiry of the 6th inst. relative to the reinstate- 
ment of an employe of your Department, who left the position 
to enter the militaiy service of the United States. You ask 
to be advised specifically whether it is -mandatory upon your 
Board to give him employment, and incidentally whether you 
are required to restore him to his old position, or whether 
you may give him another one equally satisfactory to him. 

This subject is covered by the Act of Jutte 7, 1917, P. L. 600. 

Section 1 of this act provides — 

"That whenever any appointive officer or em- 
ploye, regularly employed by the Commonwealth of 
Pennsylvania in its civil service, or by any depart- 
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ment, bureau, commission, or office thereof, or by any 
county, municipality, township, or school district 
within the Commonwealth, shall in time of war or 
contemplated war enlist, enroll, or be drafted in the 
military or naval service of the United States, or any 
. branch or unit thereof, he shall not be deemed or held 
to have thereby resigned from or abandoned his said 
office or employment, nor shall he be removable 
therefrom during the period of his service, but the 
duties of his said office or employment shall, if there 
is no other person authorized by law to perform the 
powers and duties of such officer or employe during 
said period, be performed by a substitute, who shall be 
appointed by the same authority who appointed such 
officer or employe, if such authority shall deem the 
employment of such substitute necessary. Such sub- 
stitute shall receive so much 'of the salary or wages 
attached to said office or employment as shall not be 
paid to the dependent or dependents of said officer or 
employe, as hereinafter provided, and such substitute 
may receive such further compensation, from appro- 
priations made for that purpose or otherwise, as may 
be required, when added to the amount received under 
the provisions of this act, to constitute a reasonable 
compensation for his services, in the opinion of the 
authority appointing him." 

It must be quite clear from the provision referring to such 
employe that "he shall not be deemed or held to have thereby 
resigned from or abandoned his said office or employment, nor 
shall he be removable therefrom during the period of his 
service," and from the further reference that the duties of 
such officer or employe during said period, be performed by a 
"substitute," that the cessation of the relationship between the 
State and any such officer or employe must be deemed to be 
only a temporary suspension, it being the clear intendment of 
this legislation to give this statutory assurance to officers and 
employes of the State entering into the military or naval 
service of the United States, that their positions will be held 
for them, and that they are not to suffer loss of the same be- 
cause of their sacrifices in the interests of the Republic and 
humanity. 

You are accordingly advised, that it is mandatory upon your 
Board to reinstate, in his original employment, any employe 
who either enlisted, enrolled or was drafted in the military or 
naval service of the United States, or any branch or unit there- 
of. Of course, it goes without saying, that if such returning 
employe is willing to take another position equally satisfactory 
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to him, the full intendment and purpose of the law is accom- 
plished, and such an arrangement may properly be made. 



Commonwealth vs. Harry M. Bretz. 
Attorneys-at-law — Misappropriation of Funds — Stamtc of limitations. 

The limitation of four years, prescribed, by Section 6, of the Act 
of June 12, 1878, P. L. 196, docs not apply to indictments ehargin;^ 
misappropriation, by an attorney-at-law, of monies intrusted to bim as 
an attorney. 

Indictments charging misappropriation of monies by an attorncy- 
at-law must be found or e.thibited within two years from the time 
the offense charged was committed. 

Where an attorney-at-!aw is tried on four indictments, charginsc 
misappropriation of funds intrusted to his care and two of the indict- 
ments are afterwards quashed, as barred by the statute of limitations, 
the fact that evidence was received in support of the two indictments 
which were quashed furnisiics no substantial ground of complaint to 
defendant. Such evidence would have been admissible to show fraud- 
ulent intent, or to refute an inference of mistake or inadver 



Motions in arrest of judgment and for a new trial. Quarter 
Sessions of Dauphin County, Nos. 180 and 181, September 
Sessions, 1918. 

M. E. Stroup, for Commonwealth. 

Oscar G. Wickersham, for defendant. 

Kunkel, P. J., February 7, 1919. 

The defendant was indicted under Section 114, of the Crim- 
inal Code of 1860, P. L. 382, charged with the misappropriation 
of monies entrusted to him as an Attorney-at-Law. After a 
more careful consideration of the question than that which 
we were able to g^ve it when th^ cases were called for trial, 
we are satisfied the limitation of four years prescribed in 
Section 6, of the Act of June 12, 1878, P. L. 196, does not apply 
to these prosecutions. For the offenses charged indictments 
must be exhibited or found within two years from the time 
when they were committed. The indictments No. 178 and No. 
179, however, appear to have been exhibited not wdthin but 
after that period of time. The prosecution of the offenses, 
therefore, charged therein, is barred. Accordingly, the ver- 
dicts on these indictments are set aside. The order over- 
ruling the motion to quash is revoked. The motion to quash 
is now sustained and the indictments are quashed. 

It is further contended that the verdicts on the other indict- 
ments. No. 180 and No, 181 ought also to be set aside because 
the evidence submitted in support of indictments No. 178 and 
No. 179 just quashed, were improperly before the Jury. All 
the indictments were tried together. All charged similar of- 
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fenses arising out of the same transaction. The misappropria- 
tions were practically admitted, but the defense was that they 
were not made with any fraudulent intent. The intent is the 
essential element of the offenses, and was the only matter real- 
ly disputed at the trial. Any evidence, therefore, that threw 
light on that question was proper for the consideration of the 
Jury in reaching a verdict upon indictments No. 180 and No. 
181. If these indictments had been tried alone, the evidence 
complained of would have been admissible to show fraudulent 
intent or to refute any inference of mistake or inadvertence. 
This being so, its admission on the trial furnishes no substan- 
tial ground for complaint ; especially as evidence of other trans- 
actions, distinct from that covered by these indictments, was 
offered by the defendant and received, for the purpose of 
showing that the appropriations with which he was charged, 
were without any intention to defraud. We do not think the 
defendant was prejudiced or any injustice done him. The 
motion for a new trial on indictments No. 180 and No. 181 is 
overruled and the District Attorney is permitted to move for 
judgment on the same. 



In the Matter of the Petition for Rule to Show Cause Why 

-Harry M. Bretz, a Member of the Dauphin County Bar, 

Should not be Disbarred. 

Attomeirs-at-law^— Disbarment. 

An attorney- at- law who receives payments of money on account 
of a mortgage owned by a client, conceals the receipt of the payments 
and appropriates the money to his own use, is gtiilty of such conduct 
as requires his disbarment. 

The cases in which indictment and conviction are conditions prece- 
dent to disbarment are cases in which the attorney is charged with 
criminal conduct not connected with his professional or official posi- 
tion. Where the matter complained of relates directly to his conduct 
as an attorney, no previous proceeding by indictment is necessary. 

Rule to disbar. C. P. Dauphin County, No. 437, January 
Term, 1919. 

Wm, M. Hain, Arthur H, Hull and John Fox Weiss for rule. 

Oscar G. Wickersham for respondent. 

McCarrell, J., February 7, 1919. 

The petition in this case was presented December 2, 1918, 
and a rule to show cause was duly granted, returnable in ten 
days. On December 17, 1918, the respondent, Harry M. 
Bretz, waived the issuance of a rule and accepted service 
thereof, and on December 27, 1918, he filed his answer to the 
petition. Testimony was afterwards taken and the matter 
duly argued before the court and is now to be disposed of. 
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The answer of the respondent is quite indefinite in many 
particulars and does not contain specific denials of the im- 
portant facts alleged in the petition, and states many matters 
entirely irrelevant. The testimony submitted in support of 
the allegations in the petition is quite voluminous. We shall 
not take up the allegations in their regular order or discuss 
them all in this opinion. 

One of the allegations contained in the petition relates to a 
mortgage given by Charles M. Miller to Kathcrine Specht for 
the sum of $1,600. This mortgage was secured by property in 
West Fairview, Cumberland County, Pennsylvania, and is 
referred to in paragraph No. 15 in the petition filed in this case. 
Soon after the mortgage was given a payment of $100 was 
made by Miller on account of the mortgage debt, and other 
payments were made by Miller to the respondent on account 
of the mortgage at various dates until the entire debt had 
been paid with the exception of $500 and some additional in- 
terest. This $500 and the accrued interest were paid to Mr. 
Bretz August 23, 1915, and in pursuance of a letter of attorney 
from Mrs. Specht, the mortgagee, Mr. Bretz on the 30th day of 
August, 1915, entered satisfaction upon the mortgage. It ap- 
pears that Mrs. Specht was not advised as to any of the pay- 
ments after the first $100 until some time after the mortgage 
debt had been reduced to the sum of $1,500. About August 
16, 1915, Bretz wrote to Mrs. Specht that Miller intended to 
pay the balance of the mortgage and asked that a letter of 
attorney be sent to him authorizing him to satisfy the record. 
This written authority was executed and delivered about 
August 16, 1915. In this matter Bretz admits that he was the 
attorney for Mrs. Specht, and the final payment by check of 
the $500 and accrued interest shows that the check was made 
payable to him as attorney, and he endorsed it as attorney. 
Bretz at various intervals wrote to Mrs. Specht in regard to 
the mortgage, sending her the semi-annual interest as it ma- 
tured on the full balance of $1500 down until the last payment 
made in January, 1918, but failed to notify her of the pay- 
ments reducing the mortgage debt. Mrs. Specht, his client, 
testified that she had no knowledge whatever that the $1,500 
had been paid to Mr. Bretz or that the mortgage was satisfied 
of record until she came to Harrisburg in 1918. His conduct 
in this matter deserves the gravest censure. It vras profes- 
sional misconduct, and if there were nothing else in the case it 
would require our condemnation. At least ten other trans- 
actions of similar character are established by the testimony. 
In each of them money was paid to the respondent as attorney, 
and appropriated by him to his own use. It is not necessary 
to refer in detail to the facts in these cases severally. In each 
and all of them the respondent's professional misconduct 
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clearly appears. The duty and responsibility of an attorney- 
at-law have been frequently considered in numerous Pennsyl- 
vania cases. -In re Samuel Davies, 93 Pa. 116, Mr. Justice 
Mercur s>ays : 

"An attorney-at-law sustains an important relation 
in the administration of justice. He possesses cer- 
tain powers and privileges from which others are 
excluded, and assumes important duties and obliga- 
tions towards both court and client. He is an officer 
of the former, and a r-epresentative of the latter. His 
position is so responsible, his opportunities for good 
and for evil are so many that both statute and com- 
mon law have united in throwing all reasonable safe- 
guards around his conduct. Before he can be ad- 
mitted to the bar, the act of assembly requires him to 
take an oath or affirmation, inter alia, that he will 
behave himself in the office of attorney within the 
court, according to the best of his learning and ability, 
'and with all good fidelity as well to the court as to 
the client.' * • * * xhe power of a court to 
admit as an attorney to its bar, a person possessing 
the requisite qualifications, and to remove him there- 
from when found unworthy, has been recognized for 
ages and cannot now be questioned. In fact the power 
of removal for just cause is as necessary as that of 
admission for a due administration of law. By ad- 
mitting him the court presents him to the public as 
worthy of its confidence in all his professional duties 
and relations. If afterwards it comes to the knowl- 
edge of the court that he has become unworthy it is 
its duty to withdraw that endorsement, and thereby 
cease to hold him out to the public as worthy of pro- 
fessional employment." 

The same principles have been declared in numerous other 
cases, among which may be named. 

In re Kennedy's Disbarment, 178 Pa. 232. Maires's 
Disbarment, 189 Pa. 99. 

The law is well settled. The respondent has been repre- 
sented by able counsel, who has presented for our considera- 
tion all that can be urged in his behalf. The suggestion that 
before the court can act the party complained against must 
be indicted and convicted, does not apply to a case of the kind 
before us. The cases in which a proceeding by indictment is 
necessary, are cases in which the attorneys have been charged 
with criminal conduct, not in any way connected with their 
professional or official position. But where as Here the matter 
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complained of relates directly to the conduct of the respondent 
as an attorney, no previous proceeding by indictment is nec- 
essiiry. The suggestion made in behalf of respondent that 
it does not clearly appear that he was acting in his official 
capacity as an attorney-at-law in the matters alleged in the 
petition, is not sustained by the evidence. In practically all 
of them the misconduct complained of appears to have been 
committed as an attoniey-at-law. There is no evidence that , 
he acted in these matters otherwise than an attorney-at-law 
and his answer admits it. We find from the evidence that 
demand was duly made upon the respondent for the moneys 
received by him. It is not necessary in our opinion to refer 
to all the specific complaints mentioned in the petition. We 
have considered at length the matter of the mortgage given 
by Miller to Mrs. Specht, and we find in that, as above stated, 
a case of professional misconduct. An examination of the 
other complaints clearly indicates the same conclusion. His 
conduct cannot be excused or overlooked. Justice-demands 
that the court, the bar and the public shall be protected from 
such professional misbehavior as in this case was practiced 
by the respondent. 

It is therefore now ordered, adjudged and decreed that the 
name of Harry M. Bretz be and the same is hereby stricken 
from the roll of attorneys admitted to practice law in {he 
several courts of Dauphin County, Pennsylvania, and he i:: 
therefore now disbarred from practice as an attorney therein. 



In the Matter of the Estate of John Stover, Late of Dcrry 

Township, Dauphin County, Deceased. 

Sales of real estate — Order of Court — Collateral attack. 

It is the settled law of I'eiinsylvania tliat an order of court for the 
sale of real estate cannot be questioned in a collateral proceeding. 

Rule to pay over trust funds. Orphans' Court of Dauphin 
County. 

Frank J. Shaffner for rule. 

D. S. Seitz and Wm. H. Earnest contra. 

Stroup & Fox for purchaser of real estate under order of 
court, 

McCarrell, J., December 27. 1918. 

The pending rule was granted May 22, 1916. An answer 
v/as filed thereto June 2, 1916. The answer admits many of the 
material facts mentioned in the petition upon which the rule 
was granted. It alleges that the Harrisburg Trust Company 
as Trustee has no legal right or authority to pay over the 
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funds referred to in the petition, for the reason that the trust 
was created by an agreement in writing between the parties, 
dated March 24, 1908. This agreement is refered to substan- 
tially at length in the petition upon which the pending rule 
was granted. The answer further alleges that with respect to 
a portion of the fund held by the Trustee, the same was paid 
to it as proceeds of the sale of a tract of land in pursuance of 
an order of court, which order, the answer alleges, was insuf- 
ficient to permit the sale of said lands. The agreement of 
March 24, 1908, specifies what is to be done by the Trustee 
with respect to the trust funds, and we do not find in this 
agreement any provision for the paying over of any portion 
of the fund until after the death of Mrs. Adelaide Fox and 
Mrs. Ann Stewart. Without determining whether or not it is 
within the power of the court to make an order for the pay- 
ment of any portion of the trust fund otherwise than in ac- 
cordance with the terms of said agreement will be considered 
later. The allegation of the answer wliich asserts that the 
sale of the tract of land purchased by Simon Garver and paid 
for by him is illegal and void will be considered and disposed 
of now. This allegation is based upon the supposition that 
the petition asking for the order of sale does not show that 
the personal property of John Stover, the decedent, was in- 
sufficient for the payment of his debts. This is not in accord- 
ance with the facts as they appear of record and as they are 
set out in the petition filed June 22, 1915, upon which the 
order of sale was granted. This petition asserts specifically 
that the personal estate is insufficient for the payment of 
decedent's debts, as appears by an inventory and appraise- 
ment of all the personal estate of the decedent, a just and true 
account of the unpaid debts of the decedent which have come 
to his knowledge, a statement of the money expended by the 
administrator in payment of debts of the deceased, as well as 
a statement of the cash in the hands of the administrator be- 
longing to said estate. These matters are all set out in the 
petition and the schedule made part thereof. It places among 
the debts of the decedent certain dower charges upon real 
estate of which the decedent was seized at the time of his 
death. The decedent, John Stover, had acquired title to sev- 
eral portions of real estate subject to the payment of dowers 
charged thereon. While it is true that these dower charges 
may not be the debts of John Stover, the decedent, in the same 
sense as a debt evidenced by his own note or obligation, yet 
they are debts charged upon the lands of which he died seized 
and wWch must be deducted from the purchase price of these 
lands before anything could be secured for the estate of the 
deceased. Omitting the principal of the dower charges from 
the statement of debts and there apparently remains $4,268.76 
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of indebtedness of the decedent, for the payment of which the 
persona! estate could furnish only $488.32. Thus from the 
petition itself it appears that the personal estate was not suf- 
ficient to pay the debts of the decedent hy about $4,000. The 
order of sale granted was in effect an adjudication of the fact 
that the personal estate was insufficient to pay the debts, be- 
cause the order granted June 22, 1915, declares that it was 
granted after due consideration of the petition. The order 
of sale was granted, as above stated, on June 22, 1915. The 
administrator in pursuance of the order advertised the prop- 
erty for public sale and filed his report on October 12, 1915, 
setting forth that he had given notice and had sold the prop- 
erty purchased by Simon P. Garver at public sale to him at 
and for the price of $2,975, subject as directed by the order 
of sale to a dower charge thereon in the sum of $6,834.48, and 
subject also to another dower charge to the amount of 
$2,012.84. The report sets forth that Garver was the highest 
and best bidder and the price bidden by him was the highest 
and best offer made for the property. The sale Was there- 
upon absolutely confirmed on October 12, 1915, and the ad- 
ministrator was ordered to execute and deliver a deed to 
Garver for the premises so purchased by him. The money 
was paid and a portion of it apparently has been paid to the 
Trustee. No objection whatever was made to the validity of 
the order of sale until June 2, 1916, when in the answer of the 
Trustee it is first suggested that this sale was invalid and void. 
We are satisfied that this question cannot be considered at this 
time or in this way. This was a judicial sale. The Trustee 
received its portion of the purchase money without objection. 
The effect of such an order of sale has been considered in a 
number of cases, among which are: Bashore vs. Whisler, 3 
Watts, 490; Fox vs. Mensch, 3 W. & S. 444; Miles vs. Diven, 6 
Watts, 148; Vandever vs. Baker, 13 Pa. 121, and in Fahrig, 
administrator vs. Schimpff, 199 Pa. 423. In this last case 
the situation here existing is referred to at page 425 in the 
following language : 

"In every contract there must be a person capable to 
contract; but what authority has the crier of a judi- 
cial sale to make a contract to bind the creditors and 
the heirs? They are represented by the court at 
whose order the sale is made ; they make the condi- 
tions of sale. And again The declarations of the crier 
after he had publicly read the conditions of sale in 
direct hostility to them were not in evidence. If the 
purchaser was misled by these declarations he had his 
day in court for relief ; he might have applied to the 
court to set the sale aside and not confirm it to his 
prejudice. It is alleged that he was not bound to 
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do this because the return was the act of the admin- 
istrator alone; he was however bound not to do so.' 
Similar doctrine appears also in Sackett vs. Twining, 
18 Pa. 199. * * * * "We cannot overturn or im- 
pugn tlie decree of the orphans' court confirming the 
sale in this collateral porcccding. It was a judicial 
sale ; as an individual the administrator had no author- 
ity whatever to make the sale. But as an officer of 
the court for that purpose he had, and if the court 
approved of his proceedings and confirmed the sale it 
became valid and bindinf^ except for fraud. * * * 
The decree of confirmation fixed the administrator for 
the amount of the purchase money for which he was 
accountable to the heirs and which he was bound 
to distribute under the direction of the court according 
to law. He has therefore a clear right to recover it 
from the purchaser." * * * * "The undertaking 
which the defendant assumed in becoming the pur- 
chaser, as between himself and the parties directly 
interested in the estate was conclusively fixed by the 
decree of confirmation, and from that, be cannot 
escape." 
The doctrine held in this case that the validity of an order 
of sale cannot be questioned collaterally is the settled law of 
Pennsylvania. No exception whatever was taken to the valid- 
ity of the order or to the validity of the sale as made by the 
administrator in pursuance of the order. The Trustee re- 
ceived its proportion of the purchase money at the sale made 
under the order and some months after its receipt suggests 
that the saie is invalid. This matter cannot be inquired of in 
this way. There is no suggestion of fraud. There is no alle- 
gation that the property was sacrificed by the making of the 
sale in pursuance of the order or that any loss has been or will 
be occasioned by reason of the confirmation of the sale under 
the order. The sale is and was valid. Its validity cannot now 
be successfully assailed. Since the granting of this rule Mrs. 
Adelaide Fox, one of the widows during whose life one of the 
dower charges is to remain subject to annual interest during 
her life, has died and the situation existing now is different 
from what it was at the time the petition was presented and 
the rule granted. We therefore do not at the present time 
make the pending rule either absolute nor do we discharge it. 
The parties may submit briefs or statements showing just the 
amount of money that the Trustee is requested to pay at the 
present time, and if there be no valid objection shown to the 
payment of this money, we will determine whether or not we 
have power to authorize the payment. 
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Commonwealth of Pennsylvania vs. Delaware, Lackawanna & 

Western Railroad Company. 

CoTporationE — Increase of Capital Stock — Bonus — Constitutional law- 
Act of May 3, 1399. 

When a railroad company, authorized by the act incorporating it to 
increase its capital stock to an annouiit necessary to build and equip its 
road, is merged with another railroad company and by the act author- 
izing the merger given authority to increase its capital stock to an 
amount necessary to construct and repair its whole line as lengthened 
by the merger, the right to increase capital stock is exhausted when 
the whole line of the two companies is repaired, constructed and 
equipped to completion. 

A railroad eompanv formed by merger, and by the merging act, 
given all of the rights and privileges of its constituent companies, 
acquires the right to increase capital stock possessed by any of the 
constituent companies. 

A railroad company had, prior lo the passage of the Act of May 3, 
1899, P. L. 189, the right to increase its capital stock to such an amount 
as might be necessary lo construct and fully equip its road with suit- 
able locomotives, and rolling stock. By corporate action taken subse- 
quent to the passage of the Act of May 3, 1899, but under authority 
previously conferred, it increased its capital stock for the purpose for 
which the right to increase was given. Held, that the company was 
not liable for bonus on the increase of capital stock, under the Act of 
May 3, 1899; that if the Act of May 3, 1899, be construed as applicable 
to an increase of capital stock, made under a charter privilege conferr- 
ed prior to its passage, it would impair the obligation of the charter 
contract in violation of Section 10, of Article 1, of the Constitution of 
the United States. 

Appeal from settlement for bonus on increase of capital stock, 
C. P. Dauphin County, No. 66, Commonwealth Docket, 1912. 

Wm. M. Hargest, Deputy Attorney General and Francis 
Shunk Brown, Attorney General, for plaintiff. 

Olmsted & Stamm, for defendant. 

Knnkel, P. J., December 28, 1918. 

This is an appeal from the settlement of an account against 
the defendant company for bonus on the increase of its capital 
stock. It has been submitted to us for trial without a jury. 
The facts are not in dispute. We find them as indicated in 
our answers to the defendant's requests for findings of fact 
filed herewith. 

DISCUSSION. 

The claim for bonus is made under the provisions of the Act 
of May 3, 1899, P. L. 189, as construed in Commonwealth 
vs. Independence Trust Company, 233 Pa. '^2. The defendant 
denies liability under the ruling in Commonwealth vs. Rail- 
road Company, 207 Pa. 154, It also contends that to charge 
it with bonus would be to impair the obligation of the contract 
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contained in its charter in violation of Section 10, Article 1, 
of the Constitution of the United States. 

The defendant is a corporation formed by the merger and 
consolidation of three railroad companies, the Lackawanna & 
Western Railroad Company, formerly the Liggetts Gap Rail- 
road Company, the Delaware & Cobbs Gap Railroad Company 
and the Lackawanna & Bloomsburg Railroad Company. By 
Section 13, of the Act of April 7, 1832, the Act incorporating it, 
the Liggetts Gap Railroad Company was authorized to enlarge 
its capital stock from time to time, if necessary to fulfill the 
intentions of that Act. It was also authorized in Section 32, 
to increase its capital stock, it the original amount authorized 
was found to be insufficient to complete the work of construct- 
ing and equipping its road. These two sections we think 
must be construed together and mean that the defendant com- 
pany was authorized to increase its capita! stock to any 
amount necessary to build and equip its road. The right to 
increase its capital stock was extended by the Act of March.ll, 
1853, P. L. 163 by which the Cobbs Gap Railroad Company 
was merged into the Lackawanna & Western Railroad Com- 
pany, to the construction and repair of the whole line of the 
road as lengthened by the merger. The defendant company 
contends that this gave the latter company the right to issue 
capital stock without limit. We are not satisfied this is the 
proper construction of the statutes. We think that when 
the whole line of the road of the two companies was repaired 
and constructed and equipped to completion the right to in- 
crease the capital stock was exhausted. 

However, be that as it may, the defendant company does 
not rely solely for its right to increase its capital stock upon 
the two Acts of Assembly referred to. It bases its right upon 
the Act of March 24, 1865, P. L. 43, a supplement to the Act 
of February 19, 1849, the rights and privileges of which latter 
Act were conferred upon the Delaware & Cobbs Gap Railroad 
Company by the special Act of April 7, 1849, Appendix P. L. 
1849, 75/ and upon the Lackawanna h Bloomsburg Railroad 
Company by its charter Act of April 5, 1852, P. L. 699. The 
supplement of 1865 provides that "any company incorporated 
under any law of this Commonwealth and having authority 
to construct a railroad or railroads within the same under the 
provisions of the general Act of the 19th of February, 1849, 
shall be and is hereby authorized, from time to time to receive 
subscription for and issue such additional shares of capital 
stock as may be necessary to construct and fully equip, with 
suitable locomotive en^nes and rolling stock such railroad or 
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railroads." By virtue of the Act of March 11, 1853, P. L. 163, 
merging the Cobbs Gap Railroad Company into the Lacka- 
wanna & Western Railroad Company, under the name of the 
Delaware, Lackawanna & Western Railroad Company, and of 
the Acts of May 16, 1861, P. L. 702 and March 24, 1865, P. L. 
49, under which in 1873 the last named company and the 
Lackawanna & Bloomsburg Railroad Company were consoli- 
dated, the defendant acquired all the rights and privileges of 
its component companies, among which was the right to in- 
crease its capital stock from time to time for the purpose of 
constructing and equipping its road with suitable locomotives, 
engines and rolling stock conferred by the supplement of 1865. 
It is conceded that the increase for which the Commonwealth 
seeks to recover a bonus was issued for the purposes named in 
the supplement 

The facts in the present case are similar to those in the 
case of Commonwealth vs. Railroad Company. There the 
company was authorized, by its charter, to increase its capital 
stock to $60,000 per mile and by the supplement of 1883 to an 
amount not exceeding $150,000 per mile. Under the authority 
then granted it increased its capital stock by corporate action 
taken subsequently to the passage of the bonus Act of 1899. 
In the present case the defendant company had authority ac- 
quired prior to the Act of 1899 from two of its component com- 
panies to increase its capital stock from time to time, for 
the purpose of constructing and fully equipping its railroad. 
This authority is found in the supplement of 1865; and the 
corporate action for the increase was talcen subsequently to 
the passage of the Act of 1899. In Commonwealth vs. Rail- 
road Company it was said: "corporations from which the 
Commonwealth can, under the Act of May 3, 1899, exact bonus 
on capital stock and on increase thereof are first, those created 
after its passage; and second, those incorporated prior to its 
passage but authorized thereafter to increase their capital 
stock," and it was held that the railroad company was not 
liable for bonus on the increase which was authorized before, 
but actually made after the passage of the Act of 1899. That 
case was distinguished in Commonwealth vs. Independence 
Trust Company, where it was said, referring to it : "the facts 
of the case differentiate it from the case at bar. It was there 
held that the railroad company had authority under its charter 
to increase its capital stock to $150,000 per mile without the 
payment of any bonus ♦ * * _" The controversy in re- 
spect to which that was said, was over the rate of bonus to be 
paid, not over the liability of the company for bonus. Here 
also the question is one of liability only. As was said there 
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of Commonwealth vs. Railroad Company, so may it be said 
here of tlie defendant company, the facts differentiate it from 
Commonwealth vs. Independence Trust Company. It is diffi- 
cult to reconcile the two cases, both of which interpret the 
Act of 1899, In the one case the words "hereafter authorized" 
used in the Act were held to refer to the legislation authorizing 
the increase of the capital stock; in the other, to the corporate 
action exercising the authority. However, they may be recon- 
ciled on the theory that the Act of 1899 was not intended to 
apply to the case of a corporation exercising the right granted 
by its charter to increase its capital stock, but only to such 
corporations as exercise the right under the general legisla- 
tion of 1891, 1893 and 1901, fixing limitations upon the amount 
of capital stock to be issued and that in making the increase 
by virtue of those Acts the authority refers to the corporate 
action. As we must make choice between the two cases in 
determining defandant's liability for the bonus, we feel bomid 
to follow Commonwcrilth vs. Railroad Company, the facts of 
which arc, as we have said, similar to the facts in the case 
before us. 

Defendant further contends that if the bonus Act of 1899 
is held to apply to it, the Act Js unconstitutional, for the im- 
position of a bonus will impair the obligation of the contract 
contained in its charter. Here the claim is for a bonus, not a 
tax, between which there is an essential distinction, as pointed 
out in Commonwealth vs. Erie & W^estern Transportation 
Company, 107 Pa. 112: "a bonus implies a consideration for 
something conferred, and where the corporation receives noth- 
ing beyond what it possessed by its charter the Legislature 
cannot exact an additional consideration." The right to in- 
crease its capital stock for the purposes for which the increase 
in the present case was made was granted to it without the 
payment of bonus. Such right is foiuid in its charter con- 
tained in the supplement of 1865 in the certificates of merger 
and consolidation and in the legislation under which they were 
affected already referred to. An additional price not stipu- 
lated for when the grant vras made cannot now be exacted. 

The reserved power of the Commonwealth to revoke, alter 
or amend the charter of a corporation we do not think has 
any applicability here. The bonus Act of 1899 makes no at- 
tempt to amend nv ;iltcr the charter rights of the company. 
It, however, does exact from the defendant, if it is held to fall 
within its provisions, an additional consideration for a right 
theretofore granted to it by its charter. 
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CONCLUSION. 
We therefore conclude : 

1. The defendant, having increased its capital stock pursu- 
ant to the authority conferred upon it by its charter prior to 
the passage of the Act of May 3, 1899, and not under any 
authority required since its passage, the increase upon which 
the bonus is charged is not within the terms and intendment 
of the Act and the Act is not applicable to the defendant or 
to such increase. 

2. If the Act of May 3, 1899, be so construed as to apply to 
the defendant company it would impair the obligation of its 
charter contract in violation of Section 10, Article 1, of the 
Constitution of the United States. 

3. Thee Commonwealth is not entitled to recover. 
Accordingly, judgment is directed to be entered in favor of 

the defendant and against the Common Vvcallh, unless excep- 
tions be filed within the time limited by law. 



State Highways. 
State Highways — Eights of way of abandoned highways and canals. 

The provisions of the Act of July 18, 1917, P. L. 1040. do not apply 
to the taking over of rights of way of rsiUvays and canal companies, 
under the Act of July 7, 1913, and its amendments. The State, not the 
county, is liable for damages resulting from the taking over of the 
rights of way of abandoned railways and canals. 

Attorney General's Department. Opinion to Joseph W. 
Hunter, First Deputy State Highway Commissioner. 

Gawthrop, Deputy Attorney General, March 4, 1919, 

There has been received by this Department your com- 
munication of February 26th, 1919, inquiring whether the pro- 
visions of the Act of July 18, 1917, P. L. 1040, 

"Relating to the assessment and payment of damages to 
owners of property abutting on State highways, in certain 
counties, damaged by a change of the existing lines and lo- 
cation of such State highway; imposing certain powers and 
duties upon the Highway Commissioner and the County Com- 
missioners ; and providing for the payment of such damages 
by such counties." 

apply to the taking over of the rights of way of canal com- 
panies, and of railroad and railway companies, that have been 
abandoned or that have not been built upon, for the use of 
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the State Highway Department for the purpose of locating 
and constructing State highways, under the provisions of the 
Act of July 7, 1913, P. L. 687, as amended by Act of July 11, 
1917, P. L. 811, in so far as a county is liable for the payment 
of damages ascertained bv condemnation proceedings or other- 
wise. 

The first section of the Act of ^fuly 7, 1913, P. L. 687, author- 
izes the State Highway Commissioner to take over, in his 
discretion, for the use of the State Highway Department — 

(1) any abandoned canal, or any part thereof that is no 
longer used for the purpose for which it was intended, except 
where such abandoned canal is used or occupied by a railroad 
or railway in actual operation ; or (2) any abandoned right of 
way of a railroad or railway, and rights of way of railroads 
that have not been used, occupied or built upon for a period 
of not less than five years ; for the purpose of relocating public 
highways, constructing them as State highways, when such 
abandoned canals and rights of way extend in the same gen- 
eral direction as that of the State highway originally projected. 

The second section of the same Act provides the method 
of procedure to be followed by the Highway Commissioner 
when he decides to exercise the authority vested in him by 
the first section of the Act. He must first endeavor to pur- 
chase the rights of way by amicable agreement with the owner 
or owners, and if a fair and reasonable price, which shall be ap- 
proved by the Governor, for the right of way or part thereof 
can not be agreed upon, he is authorized to proceed to secure 
the right or rights of way under the methods provided for 
in the ninth section of the Act of May 31, 1911, P. L. 468, as 
amended by the Act of June 1, 1915, P. L. 691, to condemn 
and take over turnpike roads, toll roads, and toll bridges. The 
Act of July 11, 1917, P. L. 811, merely changes the duration of 
the abandonment or non-user, which shall be a prerequisite 
to the right of the Highway Commissioner to take over the 
canals and rights of way, and has no bearing upon the question 
herein involved. 

The Act of July 18, 1917, P. L. 1040, makes the proper 
counties, instead of the State, liable for damages resulting 
from construction, reconstruction or improvement of State 
highways in cases where a change of existing lines and loca- 
tion is necessary. Its effect is to change the law as declared 
in the sixteenth section of the Act of May 31, 1911, P. L. 468, 
popularly known as the "Sproul Act," in so far as it relates 
to the payment of damages in counties having a population 
of less tl^n eight hundred thousand inhabitants. From an 
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examination of the Act of July 18, 1917, P. L. 1040, and the 
sixteenth section of the "Sproul Act," it is obvious that the 
draftsman of the former Act had this section before him. It is 
manifest that the purpose of the legislation was to change the 
liability for damages only in cases within the purview of the 
sixteenth section of the "Sproul Act." If the Legislature had 
intended to make a more radical change in the law relating to 
the payment of damages, and had intended to impose upon 
counties liability for damages resulting from the taking over 
of abandoned rights of way of railroads or canals, it would 
have said it in language too clear to be misunderstood. The 
"Sproul Act" established a comprehensive system for the con- 
struction, improvement and repair of State highways. The 
sixteenth section of that Act is not the only section which deals 
with the subject of damages resulting from the taking or injury 
of private property. Its ninth section provides for the taking 
over of turnpikes and toll roads, prescribes a method of con- 
demning the same and imposes liability for payment of the 
damages upon the State. 

The Act of July 7, 1913, P. L. 687, as amended, providing 
for the taking over of the rights of way of abandoned canals 
and railways, as well as the "Sproul Act," were in operation 
at the time of the passage of the Act of July 18, 1917, P. L. 
1040. It is significant that the procedure for the taking over 
of rights of way of abandoned canals and railways is the same 
as the procedure for condemning turnpikes under the "Sprou! 
Act." The procedure for assessing damages under the Act 
of July 18, 1917, P. L. 1040, is the same as that provided in the 
sixteenth section of the "Sproul Act." The necessary conclu- 
sion is that the application of the Act of 1917, P. L. 1040, is 
limited to cases arising under Section 16 of the "Sproul Act," 
and that the Legislature did not intend to extend the liability 
of counties for damages beyond cases covered by the sixteenth 
section of the "Sproul Act." 

You are advised, therefore, that the provisions of the Act 
of July 18, 1917, P. L. 1040, do not apply to the taking over 
of the rights of way of canal companies and of railway com- 
panies under the Act of July 7, 1913, and its amendment, and 
that the State and not the county is liable for damages result- 
ing from the taking over of such abandoned canals and rail- 
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Scranton Armory, 

Armory bnildioKs— Repair — ^Pajrment of architect. 

An architect, employed to prepare plans for the repwr and preserva- 
tion of a State Armory, injured by a cavein, should be paid such sum 



Attorney General's Department. Opinion to General F. D. 
Beary, Adjutant General. 

Hargest, Deputy Attorney General, February 12, 1919. 

We have before us your letter of the 3d inst., in reference 
to the claim of Frederick L. Brown for services as an architect 
in protecting the Scranton Armory from a subsidence. 

The facts, as I understand them from your conference and 
communication, are as follows: 

The Scranton Armory was badly damaged by a cave-in of 
the coal mines under it, and temporary repairs were imme- 
diately required, and, permanent repairs later on made. 

Colonel Louis A. Watres and Major General C. B. Dough- 
erty employed Frederick L. Brown to estimate the immediate 
repairs necessary and also to prepare plans for a complete res- 
toration of the Armory. Later on they employed John Nelson 
as an architect and practical contractor, who had restored and 
protected a number of buildings in Scranton damaged from 
the same causes. Mr. Nelson supervised the work of shoring 
and protecting Scranton Armory and was paid a percentage 
upon the cost of the work. 

It appears that Mr. Brown made some preliminary examina- 
tions of the Armory and a sketch, together with several sug- 
gested improvements iof the complete restoration of the 
Armory. He prepared some specifications for the repair and 
reconstruction, but never prepared complete working drawings. 
No contract was let, nor was any work done which was sug- 
gested in the tentative plans of Mr. Brown. 

Mr. Brown submitted a bill for $2,305.35, which was based on 
six-tenths of 7Yz^o on $51,178, which amount he estimated as 
the cost of the restoration under the tentative plans prepared 
by himself. Later on Mr. Brown submitted a bill for "profes- 
sional services on account of 13th Regiment Armory at Scran- 
ton, from August 1915 to date, (Dec. 1, 1916), $3,000." 

You ask to be advised whether it is proper to pay the amount 
of Mr. Brown's bill or whether some other equitable payment 
should be made, and whether such payment could be made 
from the emergency fund appropriated by the Legislature, and 
from which fund the repairs to the Scranton Armory have been 
made. 
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First — As to the payment of Mr. Brown's bill: I am ad- 
vised that the usual charge suggested by the American Insti- 
tute of Architects is I'/i'fo for preliminary plans and 6% for 
preparing detailed working drawings and specifications, and 
also supervising the construction. These suggested charges, 
to a large extent, govern the practice of architects, Mr. Brown 
has charged six-tenths of 7j^9f> on the estimated cost of restor- 
ing the Armory. Why six-tenths was the fraction he used, 
or why 7]/^% was taken as the basis of a complete charge, is 
not disclosed. 

He subsequently presented a bill for a lump sum of $3,000 
instead of the original bill of $2,305.35. Either bill would ap- 
pear to be out of proportion to the services rendered, even as 
gauged by the suggestions of the American Institute of Archi- 
tects, I am assuming that Colonel Watres and General 
Dougherty had the authority to act for the Board in the orig- 
inal employment of Mr. Brown, and having employed him, he 
should be paid such sum as the services which he has per- 
formed are reasonably worth. What that sum is, should be 
determined by the Armory Board, after taking into considera- 
tion all the circumstances of the case and the work performed. 

I, therefore, advise you that it is not proper to pay Mr, 
Brown either the amount of $2,305,35, the amount of his first 
bill, or $3,000, the amount of his second bill, but he should 
be paid a sum which represents a fair compensation for the 
services actually performed. The Board should determine this 
amount. 

Second— The Act of July 25, 1917, P, L, 1204, in Section 2, 
makes an appropriation 

"to repair or replace armory buildings owned by the Com- 
monwealth of Pennsylvania, and occupied by an organiza- 
tion or organizations of the Pennsylvania National Guard, 
should such armory buildings be destroyed or damaged 
in whole or in part by fire, flood, storm, or other unavoid- 
able causes." 

The Scranton Armory was used by the Pennsylvania Na- 
tional Guard. The subsidence owing to the mining of coal 
under it, was an unavoidable cause. Repair of this Armory 
comes within the appropriation in this Act of Assembly. An 
architect's charge is an incident to the cost of the repair or 
restoration of the Armory, and in Mr. Brown's case, even 
though the plans prepared were not used, still he was em- 
ployed for this work and such sum as the Board after in- 
vestigation determines should be paid to him, will be properly 
paid out of the emergency appropriation contained in Section 
2 of the Act ot Assembly above referred to. 
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Extradition. 

Extradition — ^Fornication and Bastardy. 

Pennsylvania will not grant a requisition from the governor of 
another state for the removal of a person charged with the offense of 
fornication and bastardy. 

Attorney General's Department. Opinion to William C, 
Sproul, Governor of the Commonwealth. 

Hargest, Deputy Attorney General, February 13, 1919. 

This Department has before it the application of the Gov- 
ernor of Massachusetts for the return to that State of one Spy- 
lios Assimakopulos, charged with the crime of "begetting with 
child." 

You have submitted to us this requisition and aslted to be 
advised whether it should be honored. The crime of "be- 
getting with child" named in this requisition is essentially the 
same as that of fornication and bastardy, in Pennsylvania and 
other states. 

At the Interstate Extradition Conference held in New York, 
August, 1887, it was resolved by the representatives of the sev- 
eral states there assembled, that the Governors of the demand- 
ing states should discourage the proceedings for the extradi- 
tion of persons charged with petty offenses, and that, except 
in special cases under aggravated circumstances, no demands 
should be made in such cases. 

One of the rules adopted pursuant to that Conference was 
that requisitions should not issue in cases of fornication and 
bastardy. This State ha& consistently observed that rule, 
and until the rule is changed at a conference of the governors 
of the various states, or by some other proper advisory author- 
ity, so that there can be a uniform practice on the subject, I 
think the rule should be adhered to. 

I am informed that prior to 1913 what amounts to fornica- 
tion and bastardy in this State was not a crime in Massachu- 
setts. It was made a crime in that year, and the attitude of 
the State toward the offense has been since that time mate- 
rially changed. This is not so in Pennsylvania. Fornication 
and bastardy has been a criminal offense in Pennsylvania since 
1860. Notwithstanding it has been regarded as a crime in 
Pennsylvania, yet this State has consistently declined to ask 
for the return to it of persons charged here with that offense. 
The uniformity in carrying out the rules of practice adopted 
at the Conference in 1887 should not depend upon the change 
of attitude in any particular state, because in that event con- 
fusion would be introduced into the matter of issuing and 
granting requisitions. There might be a comity existing be- 
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tween Massachusetts and Pennsylvania in requisitions for for- 
nication and bastardy which the other states would not recog- 
nize. There might be a comity between Peennsylvania and 
Ohio for extradition in cases of desertion which other states 
would not recognize, and so on, as to other so-called petty 
offenses. Confusion would be bound to result. 

Therefore, it is better that there should be a uniformity of 
practice as far as possible. 

Pennsylvania having adhered to the rules of practice, and 
having heretofore declined to grant or honor requisitions in 
cases of fornication and bastardy, I am of opinion that no ex- 
ception should be made in this case. 



Appropriations. 
AppropriadonB — Lapie. 

Where the state by a formal contract has committed itself to the 
payment of moneys out of an appropriation within the two fiscal years 
for which the appropriation was made, so much of the appropriation 
as is necessary to carry out the contract does not lapse at the end of 
two years, even though it has been found inadvisable to begin the work 
until after the expiration of the two fiscal years for which the appro- 
priation was made. 

Attorney General's Department. Opinion to A. M, Millar, 
Secretary Public Service Commission, 

Hargest, Deputy Attorney General, February 14, 1919. 

Your favor of the 6th inst., addressed to the Attorney Gen- 
eral, is at hand. 

You ask whether so much of the appropriation made under 
the Act of July 25, 1917, (Appropriation Acts 293) which 
covers a contract made prior to June 1, I9I9, will lapse if it be 
specified that the work eliminating such grade crossings shall 
not be commenced during the war, or at a date prior to June 
1, 1919. 

This Department has held that if "a contract be let within 
the period for which the appropriation is made, although the 
work be not completed within that period, the money appro- 
priated is available to carry out such contract." (Opinions 
of Attorney General 1913-1914, page 348.) In another case 
it was held that an appropriation to the Gettysburg Memorial 
Commission would not lapse where the Commission made a 
contract for the building of a memorial prior to May 31, 1909, 
but was not able to make a contract for the bronze tablets to 
be placed on said memorial prior to that date. It was held 
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that the Commission could retain a sufficient sum for the pur- 
pose of supplying the bronze tablets, even after the two fiscal 
years expired. 

I am of opinion that where the State by a formal contract 
has committed itself to the payment of moneys out of an ap- 
propriation within the two fiscal years for which appropria- 
tion has been made, so much of the appropriation as is neces- 
sary to carry out the contract does not lapse at the end of 
the two fiscal years, even though, under the exigencies of the 
case it has been found inadvisable to begin the work until 
after the expiration of the two fiscal years for which the appro- 
priation was made. 

I therefore advise you that if the Public Service Commis- 
sion enters into a specific contract for payment out of the 
appropriation for $200,000 for the elimination of grade cross- 
ings and provides that the work shall not be begun during the 
war, or at a date prior to June 1, 1919, so much of said appro- 
priation as is necessary to carry out said contract will not lapse 
but will be available after the two fiscal years have expired. 



Mrs. Savilla Radle vs. Susquehanna Coal Company. 

Workmen's Compensation Board — Appeals — FindingB of fact — Ques- 
tions of law. 

The findings of fact by the Workmen's Compensation Board arc 
final; neither the findings of the subordinate or underlying facts nor 
their sufficiency to warrant t!ic -ultimate findings which entitle the 
claimant to compensation are reviewable by the Common Pleas, on 
appeal. 

Whether there were any facts in a case from which the ultimate 
findings of fact could be deduced is a question of law. 

When the underlying facts upon which, in connection with other 
testimony, compensation has been awarded are not shown by the find- 
ings of the Workmen's Compensation Board the court will remand the 
case for more specific findings. 

Appeal from Workmen's Compensation Board. Motion to 
remand. C. P. Dauphin County, No. 424, June Term, 1918. 

Beidleman and Hull, for claimant. 

Stroup and Fox and H. A. Gordon for defendants. 

Kunkel, P. J., February 17, 1919. 

The defendant excepts to the decision of the Workmen's 
Compensation Board allowing the claimant compensation, and 
alleges that the Board erred in its findings of fact that the 
deceased met his death in consequence of an accident suffered 
in the course of his employment with the defendant company 
and that his death was due to blood poisoning resulting from 
the injury which he received; and also in its conclusion that 
the claimant is entitled to compensation in behalf of herself 
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and children. 

It appears from the record that when the claim was pre- 
sented to the Referee it was denied that the deceased met with 
the accident as set forth in his claim petition, and that his 
death was due to an accident which occurred while in the 
employ of the company. It was also alleged that the deceased 
died of blood poisoning, the result of his refusal to accept the 
surgical, medical and hospital services offered him by the 
defendant, and from the lack of proper attention and care. 
These latter objections seem to be the ones that were chiefly 
pressed. The Referee however found against the defendant 
with respect to them, but in favor of the defendant company 
on the denial that the accident occurred in the course of the 
employment and that death was due to accidental injuries so 
sustained. 

On an appeal from the Referee's decision to the Workmen's 
Compensation Board, that Board awarded a hearing de novo 
on the ground that the disallowance by the Referee was not 
warranted by the testimony. The hearing de novo was 
granted as stated in the record, "in view of the testimony that 
the deceased was uninjured before he entered upon his em- 
ployment on the day of the alleged accident and that he dis- 
played an injury and stated that he had suffered a cut, to a 
fellow employee who evidently was the first one to see him 
after the injury; and further because of the statement:! of the 
deceased to his wife, son and physician corroborated by vari- 
ous circumstances." On this hearing the claimant was al- 
lowed compensation, from which decision this appeal was 
taken. 

The record shows that the deceased left his home uninjured 
in the morning for his work in the defendant's mines, and on 
his return in the evening showed a scratch or cut on his hand 
which he told his wife and son he had received while at work, 
and that he died from blood poisoning the result of the wound. 
He also exhibited his injury and stated to a fellow employee, 
who was the first one to sec him after the accident, that he 
had received a cut on his hand. But when or where or under 
what circumstances the statement was made does not appear. 

The findings of the Board were founded upon the testimony 
of the wife, son, fellow employee and physician of the deceased 
as to what he had told them concerning his injury and upon 
certain other circumstances. The testimony of the wife, son 
and physician alone would not be sufficient to sustain the find- 
ings, but might be sufficient when taken in connection with 
corroborative circumsatnces. McCaulcy vs. Imperial W. Co., 
269 Pa. 312. What those circumstances were docs not appear 
in the record. Whether the testimony of the fellow employee 
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amounted to more than hearsay the record does not show. 
Nor are there any findings of subordinate facts from which is 
deduced the findings reported by the Board. The defendant 
therefore asks that the case may be remanded for the purpose 
of having it return a more detailed finding of the facts. The 
ground of this request is that the record discloses no findings 
of the evidentiary or underlying facts upon which the ulti- 
mate and controlling findings of the Board, which are excepted 
to, are based. Whether the exceptions filed raise a question 
of fact or a question of law does not definitely appear. If 
intended to raise a question of fact, this Court has no jurisdic- 
tion, for the statute makes the findings of fact by the Board 
final. Neither the finHings of the subordinate or underlying 
facts, nor their sufficiency to warrant the ultimate findings 
which entitle . the claimant to compensation, are reviewable by 
this Court. Fluckner vs. Carnegie Steel Co., 5 Dept. Rep. 115. 
If, however, it was the purpose of the appeal to inquire into 
the question whether there were any facts in the case from 
which the ultimate findings of fact could be deduced, a question 
of law is raised. Without these underlying facts it is impos- 
sible for this Court to determine this question. In order to 
intelligently pass upon it, the only question of law arising so 
far as we are able to see, it is necessary that defendant's motion 
be granted so that we may have before us more specific find- 
ings and thus be enabled to determine whether there are any 
facts in the case which support the ultimate findings of the 
Board. 

Accordingly the case is remanded to the Board for the pur- 
pose indicated. 



Moving Picture Films. 



The discretion of the State Board of Censors is wide and the 
board is liable only for an abuse of its discretion. 

The State Board of Censors cannot be compelled to grant a third 
hearing on a moving picture film, on the application of a person who 
was a stranger to the former applications for its approval. The Board 
may grant such hearing in the exercise of its discretion. 

Attorney General's Department. Opinion to Frank R. Shat- 
tuck, Chairman State Board of Censors. 

Swope, Deputy Attorney General, February 26, 1919. 

Yours, submitting to the consideration of the Attorney G«n- 
eral the application of John McAleer, Manager of the Uni- 
versal Film Exchanges, Incorporated, of Pittsburgh, Pa., for a 
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third review of your Board of the moving picture film entitled, 
"The Heart of Humanity," duly received. 

I understand the facts in this case to be that this film, "The 
Heart of Humanity," was reviewed by the Board of Censors 
on the application of the Interstate Films Company, 1304 Vine 
Street, Philadelphia, Pa., V. R. Carrick, Manager, and ap- 
proved on condition that certain eliminations were made. This 
order was made on the seventeenth of January, 1919, 

On the tenth of February, 1919, a re-review was granted on 
the application of the same person and certain eliminations 
were ordered and agreed to in writing by V. R. Carrick, 
Manager of the Interstate Films Company, Incorporated, and 
that the picture has been so exhibited and shown as "Approved 
by the Pennsylvania State Board of Censors." 

On February 19, 1919, the present application for a third 
review of this film, "The Heart of Humanity," was presented 
to the State Board of Censors, by John McAleer, Manager 
of the Universal Film Exchanges, having headquarters at 938- 
940 Penn Avenue, Pittsburgh, Pa., an entirely different person 
and representing an entirely different corporation than the 
one who first submited the picture in question for the approval 
of the Board. 

The question you submit to this Department is whether 
under the provisions of the Act of May 15, 1915, creating the 
State Board of Censors and defining their powers and duties, 
you are required in this case to re-open your approval and 
findings as to the film, "The Heart of Humanity," and grant 
a third hearing on the application of a person who was a 
stranger to the two previous applications for approval of this 
film. 

The Section of the Act of May 15, 1915, as to re-examinations 
and appeals. Section 26. is in these words: 

"If any elimination or disapproval of a film, reel or view is 
ordered by the Board, the person submitting such film, reel 
or view for examination will receive immediate notice of such 
elimination, or disapproval, and, if appealed from, such film, 
reel or view will be promptly re-examined, in the presence of 
such person, by two or more members of the Board, and the 
same finally approved or disapproved after such re-examina- 
tion, with the right of appeal from the decision of the Board 
to the Court of Common Pleas of the proper County." 

In this section it is expressly provided that the re-examina- 
tion shall be in the presence of the person who made the 
original application. This would imply that the application 
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for re-examination must be made by the person who first 
submitted the particular film in question. 

You are, therefore, advised that the State Board of Censors 
is not required by the provisions of the Act of May 15, 1915, ' 
to grant a third examination of this film, "The Heart of 
Humanity," on the application of John McAleer, who was not 
a party to the original application. 

But as you were advised by this Department on July 25, 
1917, the discretion of the State Board of Censors is wide. In 
that opinion you were advised that although the Act was silent 
on the subject, you could recall your approval of a film. 

I quote the following from the Opinion : 

"Under Section 26 of the Act a film disapproved by the 
Board must be re-examined, if the request be made, .and cer- 
tainly the Board at its own instance, could do that which it 
might be compelled to perform; but if the Board may recon- 
sider its disapproval, why not its approval? It may err in the 
one instance as well as in the other and the harm which may 
ensue an approval may be infinitely greater than that which 
would result from an erroneous disapproval. In the first case 
the individual may be harmed but in the latter instance it is 
the public that would suffer. 

"Statutes are to be construed so as to advance the result 
sought to be attained and no intent is to be imputed to the 
Legislature hostile to the purpose for which the Act was de- 
signed. Unless rights have accrued or intervened following 
such approval, which a recall would disturb, your authority is 
clear. 

"The rule of law stated in Throop on Public Officers, Section 
564, is in point. It is there said: 

" 'It has been held, in several cases, that where a quasi judi- 
cial power has been exercised, upon which a private individual 
has acquired rights, the rule is the same, as where a judgment 
has been rendered by a court of inferior and limited jurisdic- 
tion ; that is that the officer or body can exercise the power only 
once, and cannot afterwards alter his or its decision.' 

"It follows that a decision may be altered when no such 
rights have been acquired." 

It would seem, therefore, in the present case that while the 
State Board of Censors cannot be compelled to grant a third 
examination of this film, "The Heart of Humanity," they have 
the power to do so in the exercise of the discretion conferred 
upon them. This discretion has been held by the Supreme 
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Court in the following cases to be wide and the State Board 
of Censors is liable only for abuses of the same, 

Buffalo Branch Mutual Film Corp. vs. Breitinger, 250 Pa., 
p. 225. 

In the matter of the Franklin Film Mfg. Corp., 253 Pa., p. 
423. 

I enclose the three applications and the findings of the 
Board, and letter you left with me. 



Elderton State Bank. 
State banks — Incorporation — Notice. 
Notice of application for a charter for a stale bank should be con- 
tinuous. Application for approval of the certificate of incorporation 
should be made at the time indicated in the notice. 

Attorney General's Department. Opinion to John S. Fisher, 
Commissioner of Banking, 

Hargest, Deputy Attorney General, March 4, 1919. 

This department has before it the Articles of Association 
and Certificate of Incorporation, of the Elderton State Bank, 
for the approval of the Attorney General. 

The Act of 1876, under which this bank is incorporated, re- 
quires 

"notices of such intended application to be advertised in two 
newspapers printed in the county in which such corporate 
body is intended to be located, at least once a week for three 
months before such application shall be made." 

The notices attached to the Certificate of Incorporation say 
that application will be made for this charter "October 21, 
1918, at 2 o'clock P. M." 

The proof of publication in the Kittanning Tribune shows 
that the first publication of this notice was July 26th. The 
three months from the date of the first notice would be October 
26th, so that three months notice was not given by publica- 
tion in "The Kittanning Tribune." The Proof of Publication 
of the notice in "The Panther Valley Advance" shows that 
the publications were made July 10, 17, 24, 31 ; August 7, 14, 
21, 28; September 4; December 18, 25 and January 1, 8, 1919. 

This publication was not continuous. There was a hiatus of 
more than two months when no publication was made. The 
application was filed in the Banking Department February 
25, 1919. 

I think it was the intention of the Legislature that there 
should be a continuous publication of once a week for three 
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months and that the application should be made at the time 
when the notice indicates that it is to be made. This applica- 
tion was made more than four months after the date fixed in 
the notice. If this notice is sufficient, a notice of intended ap- 
plication published for three months in one year might be suf- 
ficient if the application were not actually made for more than 
a year afterward. Certainly this would not be within the 
Legislative intention. Is four months delay within such legis- 
lative intention? Who shall determine how much delay there 
may be in filing the application, if it is not filed at the time 
fixed by the notice? 

I am, therefore, of opinion that the notice does not comply 
with the requirements of the Act of Assembly, and I herewith 
return to you the Certificate of Incorporation and the Articles 
of Association, without the approval of the Attorney General. 



Insurance on State Buildings. 
Insurance on Buildings. 

As to any property owned by the state at the Valley Forge Park, 
at the date of the approval of the Act of May 14, 1915, on which in- 
surance was then carried, insurance may now be taken out, not to 
extend beyond December 31, 1920, and in an amount to conform to 
the requirements of the Act. 

Neither the Board of Public Grounds and Buildings nor the Valley 
Forge Park Commission can place any outside insurance on any 
buildings or property which the state owns in connection with the 
Valley Forge Park, where no insurance was carried thereon at the 
date of the passage of the Act of May 14, 1915, nor upon any buildings 
or property acquired since that date. 

Attorney General's Department. Opinion to George A. 
Shreiner, Superintendent of Public Grounds and Buildings. 

Collins, Deputy Attorney General, March 12, 1919. 

There was duly received your communication of the 1st inst. 
to the Attorney General, asking to be advised whether outside 
insurance could lawfully be procured on the buildings owned 
by the Commonwealth located on the lands of the Valley Forge 
Park, and if so, whether any part of the cost of such insurance 
can be paid from the funds appropriated to the Board of Public 
Grounds and Buildings for insurance purposes. From a com- 
munication to you of Mr. John W. Jordan, Secretary of the 
Valley Forge Park Commission, dated the 7th inst. and trans- 
mitted to this Department in your further communication of 
the 10th inst., I understand that certain of these buildings 
have been acquired by the State since the passage of the 
hereinafter mentioned act of Assembly, and that insurance 
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was carried on those then owned by the State, but which 
insurance has since lapsed, there being no insurance on any 
of them at the present time. 

The Act of May 14, 1915, P. L. 524, created an Insurance 
Fund and establishes a comprehensive system providing for 
the payment therefrom of the cost of rebuilding, restoring, 
or replacing any property of the Commonwealth damaged or 
destroyed by fire or other casualty. Its purpose is to have 
the State carry its own insurance. The property owned by 
the Commonwealth in connection with the Valley Forge Park, 
is within the purview of this Act, and hence subject to its 
limitations in the matter of insurance and entitled to its benefits 
in the event of any loss thereto caused by fire or other casu- 
alty. Section 7 of the Act provides as follows: 

"That, from and after the adoption and approval of this Act, 
it shall be unlawful for any department, bureau, commission, 
or other branch of the State Government; or any board of 
trustees, overseers, managers, or- other person or persons, or 
custodians of State property; to purchase, secure, or obtain 
any policy of insurance on any property owned by the Com- 
monwealth, the term of which policy of insurance shall extend 
beyond the thitry-first day of December, Anno Domini one 
thousand nine hundred and twenty; or to purchase, obtain, or 
secure any such policy of insurance for any amount in excess 
of the amount of insurance outstanding at the date of the ap- 
proval of this act, after deducting from such amount twenty 
per centum thereof for each calendar year which will htive 
elapsed from and after the thirty-first day of December, Anno 
Domini one thousand nine hundred and fifteen, to the date 
of purchasing, securing or obtaining such policy of insurance." 

By virtue of the above provisions no insurance can lawfully 
be placed upon any State-owned property for a term extending 
beyond December 31, 1920, nor in an amount in excess of the 
amount thereon at the time of the approval of the above Act, 
less the reductions thereby specifically required. The con- 
tinuance of insurance is permissible only in cases where there 
was "outstanding insurance at the date of the approval" of 
the Act, and upon the prescribed diminishing scale which will 
operate to effect its complete expiration not later than De- 
cember 31, 1920. 

In an opinion of this Department rendered by Deputy At- 
torney General Hargcst, dated June 14, 1916, to the Superin- 
tendent of the Board of Public Grounds and Buildings, it was 
said — "no provision is made for insuring new buildings erected 
since th^ passage of the Act." Attorney General's Reports 
1915-1916, page 459. The further conclusion follows that no 
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insurance can be taken out of any property acquired by the 
Commonwealth subsequent to that date. The general rule 
would therefore be that where no insurance was carried on 
State-owned property at the time of the approval of this 
Act, none could thereafter be placed thereon, and none can 
be placed on property acquired by the State after that time. 

In accordance with the foregoing, you are therefore advised 
as follows : 

First — As to any property owned by the State at the Valley 
Forge Park at the date of the approval of the above Act, 
namely: May 14, 1915, on which insurance was then carried, 
insurance may now be taken out on said property not to 
extend beyond December 31, 1920, and in an amount as will 
conform to the requirement of the Act. Since three full cal- 
endar years have elapsed since the thirty-first day of December, 
1915, it will be seen that the amount of insurance that now 
could be taken out in such case must be 60% less than the 
amount carried at the time of the passage of the Act, If 
taken out, the cost thereof must be borne by the Valley Forge 
Park Commission out of any funds it may have available for 
such purpose. This cost cannot be paid by the Board of 
Public Grounds and Buildings out of the funds appropriated 
to it by the General Appropriation Act of 1917, since the ap- 
propriation to it for iniisrance purposes was limited to insur- 
ance upon State property "which may be properly under the 
control and supervision" of said Board. (Appropriation Acts 
1917, p. 57.) 

Second — Neither the Board of Public Grounds and Build- 
ings nor the Valley Forge Park Commission can lawfully 
place any outside insurance on any buildings or property 
which the State owns in connection with the Valley Forge 
Park where no insurance was carried thereon at the time 
of the passage of the above cited Act, or upon any buildings 
or other property there acquired by the State since that time, 
protection against loss by fire or other casualty being afforded 
pursuant to the provisions of said Act. 



Employment Agents. 

Employment Aleuts — Act of June 7, 1915. 

The publication of a weekly pamphlet devoted exclusively to adver- 
tisements of employers seeking employes and sale and rent adver- 
tisements, does not constitute engaging in the business of an employ- 
ment agent, within the meaning of the Act of June ?, 1915, P. L. 888. 

Attorney General's Department. Opinion to Walter Mc- 
Nichols, Acting Commissioner of Labor and Industry, 
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Collins, Deputy Attorney General, March 11, 1919. 

There was duly received your communication o{ the 5th 
inst., to the Attorney General, requesting an opinion relative 
to the following stated case: 

There is being issued in this Commonwealth, weekly, a cer- 
tain publication in pamphlet form under the name or title of 
"Jobs." According to the statement of the Director of the 
Bureau of Employment and from an examination of the copy 
of this publication accompanying your communication, it ap- 
pears to be exclusively an advertising one, containing, at stipu- 
lated rates, advertisements of various prospective employers 
advertising for employes and also for sale and rent adver- 
tisements. 

The question submitted by you is whether the issuing of 
this publication constitutes engaging in the business of an 
employment agent within the meaning of the Act of June 7, 
1915, P. L. 888. 

Section 2 of this Act defines the term "employment Agent," 
as therein used, to "mean every person, co-partnership, associa- 
tion or corporation engaged in the business of assisting em- 
ployers to secure employes, and persons to secure employment, 
or of collecting and furnishing information regarding employ- 
ers seeking employes, and persons seeking employment." 

The true import of this definition is to be read in the light 
of, and sought in, the Act taken as a whole. In my opinion, 
it would be giving the above quoted provision an unwarranted 
construction to hold that the mere issuing of a publication 
containing advertisements of an employer seeking employes, 
and popularly called "want advertisements" would in itself 
be deemed the business of an employment agent. It is a mat- 
ter of common knowledge and every-day observation that 
newspapers carry such advertisements extensively, and which 
are for the precise purpose, to use the words of the Act, "of 
furnishing information regarding employers seeking em- 
ployes." This is an important part of the business of a nev/s- 
paper. Certainly it could not be contended that this requires 
a license as an employment agent. I see no distinction in prin- 
ciple between the case of a newspaper carrying advertisements 
of that class and that of a publication which is exclusively 
an advertising medium carrying such. The fact that in one 
instance it is only a part of the business and in the other 
the whole thereof would not be material in the legal aspect. 

Every advertisement wherever published or however issued 
having for its object the bringing together of employers and 
employes is furnishing information to those seeking employers 



D.qitizeabyG00l^lc 



58 DAUPHIN COUNTY REPORTS Vol. 1919 

Trust Companies, 
or employes, and might literally be held to fulfill what the Act 
defines as an "employment agent," but it is obvious that this 
is not what is meant by the term "collecting and furnishing 
information" as the same is used therein. While the Legisla- • 
ture may fix its own definition in a statute, yet it is a settled 
rule that "general words and phrases, however wide or com- 
prehensive in their literal sense" must be construed as strictly 
limited to the objects of the Act. Endlich on the Interpreta- 
tion of Statutes, 113. The intent is to be followed, although 
contrary to the letter. 

You are therefore advised that the above stated case does 
not in itself constitute engaging in the business of an employ- 
ment agent under the above cited Act of 1915, 



Trust Companies. 
Trust companies — Sale of undivided interests in mOTtgagt securities. 

There is nothing in the law regulating trust companies that makes 
it illecral for a trust company to sell undivided interests in mortgage 
securities and issue certificates therefor guaranteeing payment of 
principal and interest on the portion of the security assigned. 

Attorney General's Department. Opinion to John S. Fisher, 
Commissioner of Banking. 

Myers, Deputy Attorney General, March 11, 1919. 

Yotir letter of the 27th ultimo, submitting a plan which has 
been outlined by a certain Trust Company, of Philadelphia, 
for the sale to its customers of an undivided interest in loans 
secured by bond and mortgage, and requesting an opinion as 
to the legality of this line of business when carried on by a 
trust company, is received. 

This Trust Company is incorporated under Section 29 of 
the General Incorporation Act, approved the twenty-ninth day 
of April, A. D. 1874, P. L. 73, as supplemented by the Act 
approved the twenty-fourth day of May, A. D. 1881, P. L. 22. 

The plan, as set forth in the letter of the Treasurer of said 
Trust Company to you, is as follows : 

The Trust Company is to buy first mortgages on real estate, 
not over sixty per cent, of the market value, and issue to its 
customers certificates setting forth that said Trust Company 
has assigned or sold a part of the bond accompanying said 
mortgage to said customer. This certificate would guarantee 
the payment of principal and interest on that portion of the 
bond and mortgage assigned to the customer, less a certain 
percentage of said interest retained by the Trust Company to 
pay it for its services in guaranteeing and collecting the inter- 
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est and paying the same over to the assignee or holder of the 
certificate. 

I see nothing in the plan, as set forth, contrary to the laws 
relating to trust companies. In fact, trust funds are often in- 
vested by trust companies in large mortgages and certificates 
issued to fiduciaries, or usually to the trust company, itself, 
as fiduciary, for a certain portion of said mortgage, setting 
forth the amount of the mortgage assigned to the particular 
trust. In this way the funds of a trust which are in a small 
amount can be invested in a first class mortgage, and, in my 
opinion, the sale to its customers by a trust company of an 
undivided interest in loans secured by bond and mortgage, 
and certificate issued evidencing such sale in the form sub- 
mitted by said Trust Company, is not in violation of any law 
of the Commonwealth. 



Meadville Distilling Company's License. 
Distilling companies — ^License. 

A distilling company which did not distill during the year 1918, and 
desires a state license to sell its product on hand from previous years, 
should pay a license fee of one hundred dollars, under the Act of July 
30, 1897, P. L. 464. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Hargest, Deputy Attorney General, February 24, 1919. 

Your favor of the 17th inst., adresscd to the Attorney Gen- 
eral, is at hand. 

You ask to be advised as to what amount the Meadville Pa. 
Disstilling Company should pay for a license for the year 
beginning March 1, 1919. 

The facts I understand to be as follows: 

The Meadville Pa. Distilling Company has been operating 
a distillery for a number of years, at Meadville, Pa. For the 
last three years no license has been granted by the Court of 
Crawford County, but the distillery has been paying its State 
license and selling to dealers in quantities of not less than 
forty gallons. The company paid $1,500 for the license year 
ending March I, 1918, and $1,000 for the license year ending 
March 1, 1919, pursuant to the Act of July 30, 1897, P. L. ^164, 

Owing to the order of the President of the United States 
of September 8, 1917, no distilling was done by this company 
during the year 1918. The company now desires a license to 
dispose of the surplus stock which it has on hand. 
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Under existing laws the sale of whiskey must be stopped 
on July I, 1919, and thereafter no whiskey can be sold until 
peace is officially declared. In any event, because of the 
adoption of the Prohibition Amendment, the manufacture and 
sale of whiskey cannot be carried on after January 16, 1^0. 

The Act of July 30, 1897, P. L. 464, provides for a graded 
license fee to be paid, based upon the annual production "in 
the preceding year." 

It provides, among other things, — 

"Each distiller, the annual production of whose distillery 
in the preceding year was less than fifty barrels, shall pay an- 
nually a license fee of one hundred dollars." 

From this amount the license fee is graded, for distilleries, up 
to $2,000. 

The Act also provides that : 

"All distilleries and breweries established and located in any 
part of the Commonwealth, shall pay a license fee of $1,000 for 
the first year." 

The theory upon which the Act of 1897 is drawn, is that the 
annual production should determine the amount of the license 
fee. A new distilling company is required to pay $1,000 in 
lieu of a fee based upon production, but thereafter the annual 
production determines the amount of the fee. This distilling 
company paid $1,000 for a license which expires March 1, 1919. 
It did not distill during the year 1918. It now desires a license 
to sell the product which it distilled in I9I7. 

The license of $1,000 which it paid for the year ending March 
1, 1919, covers the production of the whiskey which it now 
desires to sell. It is not a new distillery, and therefore is not 
subject to the license fee of $1,000 for such distilleries. It has 
yearly paid the license based upon the preceding year in which 
it was distilling. 

The situation is one which was not contemplated when the 
Act of 1897 was drawn. That Act contemplates a license 
based upon the annual production "in the preceding year." 
There, was no such annual production in this case. The dis- 
tillery is not a new distillery and yet it has paid a license based 
upon all of the whiskey which it has heretofore produced. 
Being an old distillery, and its product being less than fifty 
barrels, in the preceding year, I am of opinion that it comes" 
within the provisions of the Act of 1897 which provides that 
each distiller whose annual production was less than fifty bar- 
rels in the preceding year shall pay an annual license fee of 
$100. 
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Commonwealth vs. F. L. Mitterlehuer. 
Cold storage foods— Act of May 16, 1913. 

The sale of frankfurter or bologna sausage, in the manufacture of 
which were used beef trimmings which had been in cold storage 
more than four months, is a violation of the Act of May 16, 1913, 
P. L. 219. 

Opinion on point reversed. Quarter Sessions of Dauphin 
County, No. 100, June Sessionss, 1914. 

Wra. M, Hargest and E. E. Beidleman for Commonwealth. 

H. L. Lark and M, W. Jacobs for defendant. 

McCarrell, J., December 28, 1918. 

The defendant is indicted for violating the 16th section 
of the Act of May 16, 1913, P. L. 219, generally known 
as the Cold Storage Law, which provided that, "No person, 
firm or corporation shall sell, offer, or expose for sale any of 
the herein named foods which shall have been held for a longer 
period of time than herein specified in a cold storage ware- 
house or warehouses, to wit, whole carcasses of beef or any 
parts thereof four months." 

The special verdict rendered by the jury finds that the de- 
fendant used beef trimmings which had been in cold stor- 
age for more than four months in the manufacture of the 
frankfurter or bologna sausage, which was sold to the prose- 
cutor. These beef trimmings after being removed from the 
cold storage warehouse were put through a curing process 
and then ground, salted, and spices added, and they were then 
cooked and stuffed in casings. Thus the beef trimmings, 
which were part of a whole carcass of beef, were placed in 
the sausage and sold to the prosecutor. These beef trim- 
mings after being held in the cold storage warehouse for 
more than four months could not lawfully be sold. That they 
were sold by the defendant in this case cannot be doubted, 
because it is found that they entered into the manufacture and 
became the principal ingredient of the sausage which was 
purchased by the prosecutor from the defendant. The fact 
that the trimmings were ground and cured could not alter the 
fact that the beef trimmings were sold. The title to the Act 
declares that it was passed "for the protection of the public 
health and the prevention of fraud and deception, by regu- 
lating the storage and sale of cold storage foods." Apparently 
the Act was intended to prevent the sale of beef in any form 
after the same had been in cold storage for more than four 
months, and a sale thereof after it was ground and stuffed in 
casings is doubtless a violation of the law. The prohibition 
of the statute is clear and contains no condition under which 
beef which has been in storage for more than four months 
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can lawfully be sold. To permit it to be changed in form 
and made a constituent of food with a different name does not 
make it salable and would only make deception easy. The 
legislature has concluded that beef after being kept in storage 
for more than four months is unfit for food, no matter in what 
form or by what name offered, and we must take the law as 
we find it. The definition of food contained in the 4th section 
of the Act does not change the situation or affect the con- 
struction of the statute. Assuming that the term food means 
the fresh flesh of animals which have been stored in a cold 
storage warehouse, the 16th section declares that this fresh 
flesh, including whole carcasses of beef or any parts thereof 
cannot lawfully be sold after being in a cold storage warehouse 
four months. Statutes of this kind have frequently been con- 
sidered by the courts and have uniformly been enforced ac- 
cording to their language. Numerous cases might be cited, 
but among the latest is Commonwealth vs. Burtnett, 58 Super. 
604. In this case the defendant was convicted for selling as 
and for cider vinegar a product which contained twenty per 
cent, of added water. In sustaining the conviction Judge 
Orlady at page 607 uses the following language : 

"The statute is framed in plain words of unmistakable 
meaning. The intention of the legislature is manifest, and it 
must be accepted as binding. Cider vinegar is defined by stat- 
ing the qualities which it must possess. * * * * it must 
be the legitimate product of pure apple juice. It must be 
made exclusively of apple cider, and having these qualities 
it must contain no foreign substances, drugs or acids. * * * 
* The province of the Courts is to determine the meaning 
the legislature intended them to have. The rule of strict con- 
struction in favor of the accused is not violated by giving 
the words a reasonable meaning, according to the sense in 
which they were intended, even though in a different connec- 
tion a more restricted meaning would have been ascribed to 
them." 

The words of the present statute are clear and must be 
construed and interpreted according to their well known mean- 
ing. It is the well settled rule of construction: Endlich on 
Statutes, section 4, page 7. 

We are of opinion that the defendant has violated the 16th 
section of the Act in question, and therefore in accordance 
with the special verdict he is found guilty as indicted. The 
Commonwealth is at liberty to move for judgment. 
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Corporations — Policemen — Act of February 27, 1865. 

The Act o/ February 27, 1865, P, L. 225, does not authorize the 
appointment of policemen for an express company. 

Attorney General's Department. Opinion to Harry S. Mc- 
l^evitt. Private Secretary to the Governor. 

Collins, Deputy Atorney General, February 4, 1919. 

There was duly received your communication of the 29th 
ult., to the Attorney General, asking to be advised whether 
an Express Company is such a corporation as is entitled to 
apply to the Governor for the appointment of a policeman, 
pursuant to the provisions of the Act of February 27, 1865, 
P. L. 225. 

Section 1 of said Act provides as follows: 

"That any corporation owning, or using, a railroad, in this 
state, may apply to the Governor to commission such persons 
as the said corporation may designate, to act as poHcemen for 
said corporation." 

A careful consideration of the above Act, as a whole, leads 
clearly to the conclusion that it was not intended thereby to 
give to corporations other than railroad companies the right 
to have policemen appointed for them. The term "using, a 
railroad," as employed in the above Section, does not mean 
using it as a shipper, as by an express company, or in other 
like way, but imports using it in operation thereof, as, for ex- 
ample, by a lessee or some operating company other than the 
o\vner. To hold otherwise would be to open the door to the 
appintment of policemen for a multitude of concerns. We are 
helped to an understanding of the true intent and scope of the 
measure by a reference to its title, which reads : 

"An act empowering railroad companies to employ police 
force." 

The provision of the State Constitution in force at the time 
of the passage of the above enactment, relative to the require- 
ment of the title of a bill, and, as will be noted, being largely 
the same in effect as the corresponding one in our present Con- 
stitution, was as follows : 

"No bill shall be passed by the legislature containing more 
than one subject, which shall be expressed in the title, except 
appropriation bills." (Article XI, Section 8, Constitution of 
Pennsylvania of 1838, as amended in 1864.) 

That constitutional mandate precludes a construction of the 
said Act which would extend its provisions to corporations 
other than "railroad companies." It is limited to the subject 
expressed in its title. In an opinion by Attorney General 
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Hensel, reported in 1 1 C. C. Reports, 438, holding that this Act 
did not apply to street railways, it was said : 

"I am of the opinion that an act of this character should be 
strictly and not liberally construed, and that it should not be 
held to extend beyond the plain and obvious purposes of its 
enactment, unless such intendment clearly app.ears in the Act." 

The conditions attendant upon the operation of railroads 
create the special needs in their case for their own police force, 
and those using them as shippers, or patrons in any capacity, 
enjoy the benefits arising from this policing which it may be 
presumed is commonly adequate for their due protection in 
such use. 

It may be noted that the supplement to the aforesaid Act, 
approved April 11, 1866, P. L. 99, whereby the provisions of 
said Act of 1865 were extended to certain cases, did not em- 
brace express companies and hence has no bearing on the 
question here under consideration. 

In accordance with the foregoing, you are therefore advised 
that the said Act of 1865 does not authorize the appointment 
of policemen for an express company. 



Practice of Dentistry. 
Practice of dentistry — License — EnEuninations — Special ExaminatioiiB. 



Attorney General's Department. Opinion to Alexander H. 
Reynolds, Secretary, State Board of Dental Examiners. 

Gawthrop, Deputy Attorney General, February 27, 1919. 

There has been received by this Department your letter 
of the 25th instant, requesting an opinion as to whether your 
Board may give a special examination to an applicant for a 
license to practice dentistry. 

The first section of the Act of May 7, 1907, P. L. 161, regu- 
lating and defining the powers and duties of the Dental Coun- 
cil and the State Board of Dental Examiners, provides that 
the Dental Council shall supervise and provide rules in con- 
formity with the provisions of this Act for the examination 
of all applicants for license to practice dentistry in this Com- 
monwealth. 

The second section of this Act, as amended by the Act of 
May 3, 1915, P. L. 219, provides that the Dental Council may 
authorize the State Board of Dental Examiners to < 
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any person who has made application to the Dental Council 
for a license, paid the proper fee, submitted proofs as to age 
and moral character, and presented a diploma from a reputable 
educational institution maintaining a three-years' course in 
dentistry. 

The third section provides that the Board of Dental Exam- 
iners may make all necessary rules, regulations and by-laws 
concerning the transaction of its business, subject to the ap- 
proval of the Dental Council. 

The fourth section provides that for the purpose of exam- 
ining applicants for license special meetings of the State Board 
of Dental Examiners may be held, the time and place to be 
fixed by the Board. 

You are advised that the Act of 1907, as amended by the 
Act of 1915, expressly authorizes the State Board of Dental 
Examiners to hold special examinations. You are further ad- 
vised, however that the State Board of Dental Examiners is 
subject to the rules of the Dental Council providing for the 
examination of applicants to practice dentistry. Unless the 
rules of the Dental Council prohibit it, there is no objection 
whatever to your Board holding such special examination. 



Com., Ex. Re!., Schaffer vs. Bell Telephone Co. 
Equity — Injunction — Restraint of Federal Government — Telephone 

Companies — Change of rates of companies taken over by Federal 

Government for war purposes — Joint Resolution of Congress 

of July 16, 1918 

Under the Constitution of the United States, the President, as com- 
mander-in-chief ot the army and navy, has power to take over and 
use the property and lines of a telephone company in the proper con- 
duct of war; to use them for governmental communications in con- 
nection with the prosecution of war and to prevent or allow their use 
by others. 

When the property and lines of a telephone company are taken over 
by the President of the United States, for war purposes, they may he 
used for such purposes to the exclusion of the public. The rates and 
tolls charged others whom he may permit to use the lines-, while under 
his control, have no relation whatever to his use of the system for war 
purposes. 

The President of the United States, while in control of the property 
and lines of a telephone cornpany, for war purposes, has no power to 
change the rates charged by the company for the use of the lines by 
the public, nor to enforce rates for such use not approved by the 
proper authorities of the state in which the lines are situate. In at- 
tempting to do so, he is not engaged in an official act but is acting 
beyond his power. 

A bill in equity to restrain a telephone company, whose property 
and Hnes have been taken over by the President of the United States 
for war purposes, from changing the rates charged by it for the use of 
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its lines by the public and from enforcing rates for such use not ap- 
proved by the proper state authorities, is not an interference with the 
President as an official or with his official action. It is not therefore 
a suit against the United States. 

When the President of the United States has taken property, under 
imperative and imminent necessity, he is not the sole judge of the 
purposes for which he may use it. Whether he is using it for a proper 
constitutional purpose is a judicial question, dependent upon the facts 
and circumstances of each particular case. 

When the President of the United States uses property, taken over 
by him for war purposes, for a purpose having no apparent or direct 
relation to the prosecution of the war, it must be shown that he is 
using it for a lawful and constitutional end. 

Changing the rates of a telephone company, whose property has 
been taken over by the Federal Government for war purposes, for the 
purpose of raising revenue to help the government pay the company 
for the use of its property is not a war purpose. 

While it may be conceded that courts have no power to review the 
President's official discretion in operating a telephone company, for 
war purposes, a different question is presented when it is claimed that, 
in enforcing rates, other than those approved by proper state author- 
ity, he is acting beyond his power. In such case, while he may not, 
because of his office, be subjected to the process of the courts tor so 
doing, those who assist him may be restrained so far as they are 
amenable to judicial process. 

While it may be the duty of the President, while in control of the 
lines of a telephone company for war purposes, to so operate them 
as to result in the least loss to the company's business, this does not 
justify a change of the rates charged to others for the use of the lines. 
In the absenceof proof to the contrary, the rates fiied by the Public 
Service Commission of the State in which the lines are situate must 
be presumed to be fair, reasonable and adequate. 

The regulation of telephone rates by state law is a police regulation, 
within the meaning of the ijroviso to the joint resolution of Congress 
approved J-uly 16, 1918; with such regulation the President of the 
Unted States, in control of the property and lines of a telephone 
company for war purposes, has no power to interfere, either under 
his constitutional powers or under the power conferred by the joint 
resolution of Congress, approved July 16, 1918. 

When the President of the United States or the Postmaster General 
while in control of the propertv of a telephone companv for war pur- 
poses, act not officiallv but beyond the scope of their powers, they 
are open to interference and prevention, so far as lies in the power 
of the state courts; especially when their acts amount to a disregard 
of state laws and to an attempt to do that which the company itself 
could not lawfully do. 

Motion to continue preliminary injunction, C. P. Dauphin 
County, No. 631, Equity Docket. 

Wm. I. Schaffer, Attorney Genera!, and Bernard J. Myers, 
Deputy General, for plaintiff. 

J L. Swayze and Thomas Patterson for defendant. 

Rogers L. Burnett, United States Attorney for the Middle 
District Pennsylvania, for the United States of America. 

Kunfcel, P. J., April 2, 1919. 
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The Attorney General has filed this bill in behalf of the 
Commonwealth and seeks thereby to restrain the defendant 
company from charging rates for the use of its lines within 
the State different from those approved by the Oimiion- 
wealth's Public Service Commission. A preliminary injunc- 
tion was granted and the case is now before us on a motion 
to continue the same. The defendant has filed its answer 
in which it denies that it has any control over its lines or is 
now operating them, except under the direction and orders 
of the Postmaster General who has taken possession of and 
is operating them, and that the changed rates and toll charges 
are being enforced by him. It disclaims any responsibility 
for the operation of its lines under the new and unapproved 
rates. The jurisdiction of the Court also is questioned in a 
plea filed by the United States Attorney, 

The Postmaster General in taking and assuming the control 
of the defendant's lines and in operating its system, acted 
under the proclemation of the President of the United States 
issued July 22, 1918, to the effect directing that the supervision, 
possession, control and operation of telephone systems shall 
be exercised by and through the Postmaster General, said 
"Postmaster General may enforce the duties hereby and here- 
under imposed upon him so long and to such extent and in 
such manner as he shall determine through the owners, man- 
agers. Board of Directors, receivers, officers and employees of 
said telegraph and telephone systems." Acting under the 
authority thus conferred, the Postmaster General by an order 
known as No. 2495 issued December 12, 1918, directed that the 
rates for toll service over the defendant's telephone lines should 
he charged and computed according to a standard schedule 
set forth in the order, which rates were not approved by the 
Commonwealth's Public Service Commission as required by 
the Public Service Company Law (P. L, 1913, p. 1374) and 
were different from those approved and theretofore in force. 
The President's proclamation was issued pursuant to a joint 
resolution of Congress, approved July 16, 1918, which provides 
that: "the President during the continuance of the present 
war is authorized and empowered whenever he shall deem 
it necessary for the national security or defense, to supervise 
or take possession and assume control of any telegraph, tele- 
phone, marine, cable or radio system or systems or any part 
thereof, and to operate the same in such manner as may be 
needful or desirable for the duration of the war, which supervi- 
sion, possession, control or operation shall not extend beyond 
the date of the proclamation by the President of the exchange 
of the ratification of the treaty of peace. Provision is also made 
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in the resolution for the payment of compensation to the per- 
sons affected for the use and operation of the systems. The 
resolution further provides that : "nothing in this Act shall be 
construed to amend, repeal, impair, or affect the existing laws 
or powers of the States in relation to taxation or the lawful 
police regulations of the several States, except wherein such 
laws, powers or regulations may affect the transmission of 
Government communication or the issue of stock or bonds 
by such system or systems." Thus it appears the President 
is authorized when he shall deem it necessary for the national 
security or defense, to take under his control and operate in 
such manner as may be deemed needful or desirable, for the 
duration of the war, the defendant's telephone system ; and 
the duration of the war is practically defined to extend to the 
date when the President shall proclaim the exchange of the 
ratification of the treaty of peace. The time when he shall 
exercise his authority and the manner of its exercise is com- 
mitted to his judgment and discretion. However, the period 
during which he may exercise his authority is limited and he 
may not in exercising it, impair or affect the lawful police 
regulations of the States. 

The action of the President in taking possession, assuming 
control and supervision of the telegraph and telephone sys- 
tems within the jurisdiction of the United States is stated 
to be not only under and by virtue of the power vested in him 
by the Federal resolution but by all other powers thereto him 
enabling. The Commonwealth contends that the powers thus 
conferred may not be exercised at the present time because 
the war during which they were to be exercised is at an end; 
that the resolution did not contemplate a change of defendant's 
rates and tolls by the President when authority was granted 
him to operate its lines ; that the resolution of Congress has 
been misconstrued, as it specifically provides against the im- . 
pairment or change of existing laws of the states in relation 
to taxation or the lawful police regulation of the several states, 
and that the required approval of the defendant company's 
rates by the Public Service Commission is one of the Common- 
wealth's police regulations. The defendant takes issue on 
these propositions and insists that the president's power to do 
the act complained of arises not only out of the resolution 
of Congress referred to, but also inheres in his office as Com- 
mander-in-chief of the army and navy, which no Act of Con- 
gress can constitutionally limit. It further objects to the pro- 
ceeding as being one in effect against the United States which 
has not consented thereto. The controversy is therefore over 
the power of the President and Postmaster General to change 
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the rates from those approved by the Public Service Commis- 
sion of the Commonwealth and in force prior to and at the time 
the defendant company was taken into their control and 
operated by them; and also over the jurisdiction of the Courts 
to interfere with them in so doing. 

As has been said, it is averred and not denied that the of- 
ficers of the company are not operating it or attempting to en- 
force the new rates and tolls, but it is contended on the part 
of the Commonwealth, that although not acting of their own 
motion but merely as a means and instrumentality, they are 
acting at the behest of the Postmaster General representing 
the President, and are thus assisting and abetting him in en- 
forcing the changed tolls and to that extent they should be 
enjoined. 

We have stated that the defendant company and the United 
States District Attorney also assert that the Postmaster Gen- 
eral's power to change the rates which were therefore adopted 
by the company and approved by the Commonwealth's Public 
Service Commission as required by law, is found in that pro- 
vision of the constitution of the United States which makes 
the President thereof the Commander-in-chief of the army and 
navy. 

Under the provisions of the Constitution there can be no 
question that the President of the United States is empowered 
as Commander-in-chief of the Army and Navy to direct the 
movement of troops and to plan the campaign and to do 
everything necessary for the prosecution of war. It may be 
conceded for the purposes of this case, that he and the Post- 
master General acting for him, have the power to take over and 
use the property and lines of the defendant company in the 
proper conduct of the war ; to use them for governmental com- 
munications in connection with the prosecution of the war and 
to prevent or allow their use by others. The question, how- 
ever, remains whether they are empowered to use and operate 
the defendant's telephone system for any other purpose than 
such as the necessity of the occasion actually demands. It is 
self-evident that he may use it for ail war purposes without 
changing the rates which the Commonwealth's Public Service 
Commission approved, because in the conduct of the war and 
in the exercise of his power as Commander-in-chief of the 
Army and Navy, the rates and tolls chargeable to the public 
would be of no moment to him, inasmuch as he may use the 
defendant's lines and property by virtue of such power and 
under the necessity of the circumstances to the exclusion of the 
public. The rates and tolls charged others whom he may per- 
mit to use the lines while under his control would seem to have 
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no real relation whatsoever, to his use of the system for all 
proper war purposes. Hence it would appear that his attempt 
to change the rates and enforce rates which were not approved 
by the State authorities is wholly outside of his power. If this 
be true, in so doing he is not engaged in an official act but is 
acting beyond his power. In this view of the case an injunc- 
tion interfering with him from so acting would not amount to 
an interference with him as an offcial or with his official action 
and therefore would not be against the Federal Government. 
Where the authority to do the act complained of is challenged 
the suit is not against the United States, Phila. Company vs. 
Stimson, 223 U. S. 605. United. States vs. Lee, 106 U. S. 196. 
If he be acting outside of his power he ought not to be per- 
mitted to seek refuge behind the office which he occupies and 
is administering. 

But it is urged that the President is the sole judge of the 
necessity calling for the exercise of his war power and that his 
discretion is not reviewable by the Courts. This proposition 
seems to be settled to the contrary in Mitchell vs. Harmony, 
13 Howard 115; Little vs. Barreme, 2 Cranch, 170. In the for- 
mer case it was said: "Our duty is to determine under what 
circumstances private property may be taken from the owner 
by a military officer in a time of war. And the question here is 
whether the law permits it to be taken to insure the success of 
any enterprise against a pubhc enemy which the commanding 
officer may deem it advisable to undertake. And we think it 
very clear that the law does not permit it." If this be so as to 
the taking of property, it must be equally so as to its use there- 
after. However, be that as it may, we do not understand the 
law to be when the President has taken property under impera- 
tive and imminent necessity that he is the sole judge of the 
purposes for which he may use it. Whether he is using it for 
war purposes is a judicial question and depends upon the facts 
and circumstances of the particular case. When he attempts 
to use the defendant's lines and it does not appear that it is for 
a war purpose, but on the contrary appears to be for a purpose 
having no apparent or direct relation to tlie prosecution of the 
war, it must be shown, we take it, that he is using it for a lawful 
and constitutional end. The necessity out of which his power 
arises does not appear in the present case. The fact that the 
necessity actually existed for changing the rates and charges 
and arose out of war conditions and that the change was in 
the interests of the national security and defense, does not ap- 
pear. On the contrary, no necessity appears unless it be that 
of raising revenue to help the Federal Government compensate 
the defendant company for the use of its property. That is not 
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a war purpose. The proviso to the Congressional resolution 
shows that in the opinion of Congress there existed no military 
necessity for changing the rates. 

It may be conceded that the Courts have no power to review 
the President's official discretion in operating the company for 
war purposes, but a different question is presented when it is 
claimed that in chan^^ng the rates and attempting to enforce 
the unapproved rates, he is acting beyond his powers. The 
question whether the power which he is exercising belongs to 
him is a question of fact determinable from the admitted pur- 
poses for which he is exercising it It would hardly be con- 
tended that if he took possession of private property under 
what is called his war powers and used it for other man war 
purposes he was acting within his constitutional powers. To 
illustrate, if he took possession, under his war powers, of a citi- 
zen's residence and used it by renting it to another for the pur- 
pose of revenue, could he justify the act under his war power? 
Surely he could not divert the property taken, from a war use 
to some other use. It would seem iJierefore that i£ he at- 
tempts to use the defendant's telephone system for a purpose 
whch has no relation to the national defense or security and if 
he may not, as President, because of his office, be subjected to 
injunction or to the process of the Courts for so doing, still 
there is no reason why those who assist him and are within the 
jurisdiction of the Courts, should not be prevented so far as 
they are amenable to judicial process. 

We recognize the fact that there may be many cases involv- 
ing the exercise of the President's war power where a Court of 
Equity would refuse to interfere because more harm than good 
might be done by interference, but we do not think that the 
present case is one of them. As we have already observed, the 
use by the public of the defendant's system and lines does not 
appear to have anything to do with the war or the national se- 
curity or defense, and this is true, consequently, with respect 
to the rates chargeable for such use. They are wholly aside 
from the purpose for which the system was subject to be taken 
under Government control and operation ; and the system may 
be operated for such purpose independently of the rates charge- 
able to the public. 

It may be suggested that it is the duty of the President while 
in control of the defendant's lines to so operate them as to re- 
sult in the least loss to its business. This may be true, but 
would hardly justify the change of the rates chargeable to 
others for the use of the lines when, in the absence of any proof 
on the subject, the rates fixed by the Public Service Commis- 



D.qitizeabyG00l^lc 



, 72 DAUPHIN COUNTY REPORTS Vol. 1919 

Com., Ex. Ret, SchafEer vs. Bell Telephone Co. 

sion, whose duty it is to pass on the question, must be pre- 
sumed to be fair, reasonable and adequate between the com- 
pany and its patrons. If they were not, there is no doubt on 
applying to it the Commission would have afforded ample 
relief. 

It is also asserted that the President of the United States and 
his Postmaster General were warranted in changing the rates 
approved by the State authorities by the Federal resolution 
which authorized the taking over, possession, control and 
operation of the defendant company's system of lines. It is 
important, therefore, to examine into the Federal resolution 
and to ascertain whether it will bear the construction which 
they have put upon it. The very resolution to which they ap- 
peal for justification of their act expressly provides that in act- 
mg under it, the State's pohce regulations shall not be im- 
paired. Here is an express prohibition against interference 
with the rates of the defendant company; for it cannot be suc- 
cessfully disputed that the regulation of rates by State law is 
a police regulation. The suggestion that the police regulations 
referred to in the proviso mean police regulation other than 
those relating to rates and toils is not tenable. To so hold 
would be practically to nullify the proviso. We cannot under- 
stand a construction which would hold the reference to be to 
that which is remotely rather than to that which is closely 
allied to the subject of the legislation. What we have said 
with respect to the relation of the rates and tolls chargeable 
by the company to the use of the lines for war purposes and for 
the national security and defense, under the Presidential power 
is applicable also to the use of the lines under the Federal reso- 
lution, even if no effect be given to the proviso. It is quite 
clear that the rsolution did not contemplate interference with 
the rates and tolls in force at the time it was passed. If it had 
made no declaration on the subject we would not assume that 
it intended to authorize the operation of the lines for purposes 
other than war purposes, or contrary to the laws of the State. 
Here too then it is evident that the President and his Post- 
master General are acting beyond any power conferred upon 
them by the Federal resolution. It is no answer then to say 
that they were engaged in an official act, representing the Gov- 
ernment of the United States when they changed the rates and 
tolls chargeable for the use of the lines within the State by 
others, and may not therefore be interfered with or obstructed 
without the Government's consent. 

It appears therefore that the change of the rates chargeable 
to the public has no effective relation to the use of the defend- 
ant's system for war purposes or the purposes for which it was 
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authorized to be taken over by the Federal authorities, either 
under the power of the President, as Commander-in-chief, or 
under the Federal resolution. 

The conclusion follows that neither the President nor the 
Postmaster General was acting officially in changing the rates 
and tolls, but they acted beyond the scope of their powers. In 
such case they are open to interference and prevention so far 
as lies in the power of the State Courts, especially in the pres- 
ent case where their act amounts to a disregard of the Com- 
monwealth's laws and is an attempt to do that which the de- 
fendant company itself could not lawfully do. 

It will hardly be questioned that the Commonwealth of 
Pennsylvania has the power to enforce its own statutes, and to 
prevent their violation; or that this Court has local jurisdic- 
tion to entertain the present bill for the purpose of preventing 
the violation of the order of the Public Service Commission, 
This right seems to be clear. Section 34. Act of July 26, 1913, 
P. L. 1429, Com. vs. Order of Solon ; 166 Pa. 33 ; and we think 
anyone who undertakes to disobey the order should show such 
a state of facts as plainly justifies his action. 

For the considerations stated which we feel are developed 
only in part, we are induced to continue this injunction until 
final hearing, when the facts of the case may be fully shiwn 
and the questions which have been raised may be more thor- 
oughly discussed and considered. 

Accordingly the motion to continue is sustained. 

I fully concur in the foregoing opinion and conclusion. 

SAMUEL J. M. McCARRELL, J. 



Pollution of Streams. 
Pollntioti of streams— Act of July 26, 1917. 

The Commissioner of Fisheries cannot take any action to restrict 
the operation of coal operators so as to avoid the_ pollution of 
streams, unless expressly authrizcd so to do by legislature. 

Under the Act of July 26, 191?, the Commissioner of Fisheries 
has the right to notify mining companies to take any reasonable 
and practicable means to prevent the pollution of streams. 

Attorney General's Department. Opinion to N. R. Buller, 
Commissioner of Fisheries, 

Swoope, Deputy Attorney General, February 12, 1919. 

This Department is in receipt of your letter of February 3d, 
1919, inquiring as to the method of procedure to follow to pre- 



D.qitizeabyG00l^lc 



?4 DAUPHIN COUNTY REPORTS Vol. 1919 

Scranton Armory. 

vent the pollution of Scar Run in Sullivan County by water 
from a coal mine thereon. 

On July 14, 1892, Deputy Attorney General Stranahan rend- 
ered an opinion that the Commissioner of Fisheries cannot 
take any action to restrict the operations of coal operators 
so as to avoid the pollution of streams, unless expressly auth- 
ized so to do by legislation. 

The late Act of July 26, 1917, prohibits the pollution of 
streams in these vi^ords; Section 100: — 

"No person shall put or place in any waters of this Common- 
wealth any electricity, explosives, or any poisonous substance 
whatsoever, for the purpose of catching, injuring, or killing 
fish. No person shall allow any substance of any kind or char- 
acter, deleterious, destructive or poisonous to fish, to be turned 
into, or allowed to run, flow, wash, or be emptied into, any 
waters within this Commonwealth, unless it be shown to the 
satisfaction of the Commissioner of Fisheries or to the proper 
Court that every reasonable and practicable means has been 
used to abate and prevent the pollution of waters in question 
by the escape of deleterious substances." 

Under the second clause in this Section, the Department 
suggested that you send an investigator to investigate the 
facts in relation to this matter. The report made has been 
received and by it we find that no sulphur water is discharged 
from the mine on Scar Run, and the water coming from the 
mine has been discharged through a two-inch pipe and has 
been used in the boilers for the past two years. These boilers 
are cleaned twice a year and no residue is found therein. 

Under the third clause of this Section, you have the right 
to notify the Mining Company to take any reasonable and 
practicable means to prevent the pollution of the stream, and 
this you have done by notifying it to install a filter plant 
before enlarging its operations. 

You are therefore advised that no further procedure is nec- 
essary at this time or until you have information that the 
stream will be polluted. 



Scranton Armory. 



Scranton Armory — Payment for servicea rendered in protection of 
building from subsidence due to coal minii^. 
Although no contract had been entered into, the Armory Board 
has authority to pay for the services of expert mining engineers 
rendered in protecting the armory at Scranton from injury by sub- 
sidence of the surface by reason of mining operations. 
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Attorney General's Department. Opinion to F. D. Beary, 
Adjutant General. 

Hargest, Deputy Attorney General, February 12, 1919. 

We are in receipt of your letter of the 3d instant in refer- 
ence to the payment to Messrs. Robert A. Quin and William 
H. Inglis, for work done as the outcome of the subsidence of 
the ground upon which the Scranton Armory is located. 

The facts I understand to be as follows : 

In order to save the Scranton Armory from further damage 
because of the subsidence of the surface, the interior workings 
of several coal veins underlying the Armory had to be sup- 
ported by concrete columns and in order to place those con- 
crete columns, a special and careful inspection of the under- 
ground workings of the coal veins was necessary. Messrs. 
Quin and Inglis, expert mining engineers of the Anthracite 
region, were employed by the advisory committee of the Arm- 
ory Board. These men explored the underground workings, 
at some places crawling on hands and knees to reach the 
point where proper exammations could be made, and a decision 
as to future repairs arrived at ; their undertaking was hazard- 
ous, their services were valuable, and their recommendations 
were acted upon. 

No contract for any specific sum was entered into with them, 
but the Armory Board feels that they should be reimbursed, 
and it has recommended that the sum of $1,500.00 be paid to 
each for their services. 

You ask to be advised whether such payment can be made 
out of the emergency fund appropriated by the Legislature. 

This fund is appropriated by Section 2 of the Act of July 
25, 1917, P. L. 1204. The services of Messrs. Quin and Inglis 
were made necessary by the subsidence of the surface of 
the ground which held the Scranton Armory. 

For the reasons given in the opinion this day given to you 
concerning the claim of Frederick L. Brown, I have to advise 
you that the Armory Board are authorized to pay Messrs, 
Quin and Inglis such sum as in their opinion the Board thinks 
should be paid, and such payment can legally be made out of 
the appropriation contained in Section 2 of said Act of As- 
sembly. 



Mines 
Mines — Enforcement of Uining Regulations. 

The Bitutninous Mine Code, of June 9, 1911, P. L. 7S6. must be 
enforced, without regard to dimcultiea existing in particular localities. 
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Attorney General's Department. Opinion to Seward E, 
Button, Chie'f of Department of Mines. 

Hargest, Deputy Attorney General, March 5, 1919. 

Your favor of the 26th ult., is at hand. 

You ask whether the opinion of this Department given Aug- 
ust 29, 1916, in reference to the application of Section 14 of 
Article 4 of the Bituminous Mine Code of June 9, 1911, P. L. 
756, may be modified so as to hold that this section should 
apply only to mines that are gaseous in character. 

In support of your request you quote the letter of Inspector 
T. A, Mather, which indicates that it is difficult to enforce the 
provisions of this Section of the law in mines in the Broadtop 
Coa! Field which are not gaseous. The opinion to which you 
refer was prepared and promulgated after careful considera- 
tion by this Department. 

We cannot recede from the views therein expressed. It of- 
ten happens that legislation, general in its character, may work 
hardship in particular instances, and that its enforcement in 
special cases is difficult and impracticable. The remedy for 
such a situation is with the Legislature. 

The courts cannot construe legislation so as to make it ap- 
plicable or inapplicable, according to the case or difficulty with 
which it may be enforced, and the Attorney General is bound 
by the same rule of construction that apply to the courts. 

I am, therefore, compelled to advise you that notwithstand- 
ing the abnormal conditions in the Broadtop Coal Field, and 
the difficulty of enforcing the provisions of the law as here- 
tofore construed, this Department is unable to place any other 
construction upon it than that indicated in the opinion of Dep- 
uty Attorney General Collins, dated August 29, 1916. 

Alien Soldiers 
Alien Soldiers — Naturalization — Right to Carry Guns 
Within six months after an alien is honorably discharged from the 
United States Army, he may file his declaration and petition and he 
immediately naturalized, hut until he has done this, he is still an un- 
naturalized foreign-born resident, and is prohibited by the Act of May 
8, 1909, P. L. 466, from carrying a shot gun or a rifle. 

Attorney General's Department. Opinion to Joseph Kalb- 
fus. Secretary of the Game Commission. 

Swoope, Deputy Attorney General, February 12, 1919. 

Your letter of the 10th inst., in regard to a gun belonging to 
an unnaturalized alien, discharged soldier, duly received. 
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In reply to inquiry, as to the status of the unnaturalized dis- 
charged soldier, would say that the Statutes of the United 
States, Section 4 of the Act of Congress of May 5, 1918, pro- 
vide that within six months after an alien is honorably dis- 
charged from the U. S. Army, he may file his declaration and 
petition, and may be immediately naturalized. But until he has 
done that, by the plain meaning of the Act of Congress, he is 
still an unnaturalized, foreign-born resident, and therefore is 
prohibited by the Act of May 8, 1909, P. L. 466, Section 1, 
from carrying a shot-gun or rifle. 



State Highway Department. 
State Highway Department— Refunds— Money forfeited on road con- 
tracts — Labor and materials fumislied other departmeitts. 

Money received bv the Stale Highway Department, in the nature 
of a refund in diminution of the original payment made hy the depart- 
ment for a specific purpose, is not money collected on behalf or the 
Commonwealth within the meaning of the Act of May 25, 1907, P. L. 
259. The fiscal officers should apply money thus collected to the cred- 
it of the State Highway Department on the books. 

If the State Highway Department collects from a wrongdoer the 
costs of repairing a state highway, made necessary by his acts, the 
money belongs to the Commonwealth generally. 

Money forfeited by a contractor who failed to execute a road con- 
tract belongs to the Commonwealth generally, not to the State High- 
way Department. 

If the State Highway Department furnishes labor or materials, or 
both, to another department, it cannot collect the money from the 
oher departmen and have it credited to the State Highway Depart- 
ment funds. Money paid out of the funds of the Stale Highway 
Department for labor or materials thus furnished is lost to the 
department. 

Attorney General's Department. Opinion to W. R. Main, 
Auditor, State Highway Department, 

Gawthrop, Deputy Attorney General, March 19, 1919. 

This Department has received your letter of the 12th in- 
stant, asking to be advised "whether or not the State Highway 
Department is justified in considering cash refunds received 
by it, which are in nature credits against a former payment 
and not receipts of cash on behalf of the Commonwealth, as 
a proper deposit to its advance account and ultimate expendi- 
ture for the purpose for which originally appropriated." 

As a basis for this request for an opinion you state the facts 
in eight separate cases in which money has been received by 
the State Highway Department and paid into the Treasury 
of the Commonwealth. 
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Because we entertain the view that the facts in some of 
these cases require an opinion which would not be applicable 
to, or controlling under, the facts in the. other cases, and in 
order to enable us to indicate more clearly the reasons for 
our conclusions and the effect thereof, we briefly state the 
facts of each case as follows: 

No. 1 was a payment of $316.50 by Coxe Brothers and Com- 
pany, representing the expense to the State Highway Depart- 
ment in repairing a depression in State Highway Route No. 
170, caused by a mining operation of Coxe Brothers and 
Company, 

No. 2 was a refund of $22.58, representing an overpayment 
to an employe of your Department. 

No. 3 was a refund of $60.75, representing the value of cer- 
tain road materials purchased by your Department and lost 
in railroad transit. 

No. 4 was a refund of $103.75, representing an overpayment 
for road materials which were short in weight. 

No, 5 was a refund of $25.00 for demurrage charges which 
were paid twice. 

No. 6 was a cash receipt of $52.80 from the sale of emp^ 
sacks which had contained cement bought for road work. 

No. 7 was a forfeiture of $2,000.00 received from a contractor 
who failed to execute a road contract awarded to him. 

No. 8 was a payment of $453.38 to the State Highway De- 
partment by the Board of Commissioners of Public Grounds 
and Buildings, representing the cost of labor and material fur- 
nished at the request of said Board on work which said Board 
was required to perform on the approaches of an interstate 
bridge at Morrirsville. 

Nos. 2, 3, 4, 5 and 6 are cases in which the money received 
by your Department was strictly in the nature of a refund 
in diminution of an original payment made by the Department 
for a specific purpose. In all of these cases when the monej' 
was paid back to the Highway Department it came back as it 
went out, as money which in fact never had been used for 
the purpose for which it was appropriated to the Department. 
The transaction in each case involved the repayment, as well 
as the original payment, and was not completed until the 
refund was made. Then, only, it was that the actual cost to 
the Commonwealth and the proper charge against the funds 
of the Department could be determined. 

When your Department received these refunds the money 
was not collected on behalf of the Commonwealth within the 
meaning of the Act of May 25, 1907, P. L. 259, entitled : 
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"An act providing that the Secretary of the Commonwealth, 
* * * State Highway Commissioner, (and other oificers) 
shall pay daily into the State Treasury, for the use of the Com- 
monwealth, all fees, licenses, fines, penalties, commissions, 
costs, and all money received or collected, on behalf of the 
Commonwealth, trojn any source whatever, and providing 
for a settlement between each officer and the Auditor General 
and State Treasurer in reference thereto." 

With no disposition to limit the scope of this most salutary 
statute, we are satisfied, however, that the statute does not 
apply to the cases above referred to, and does not operate 
to make the money refunded into the Highway Department 
in these cases money of the Commonwealth generally. This 
money was received by the Highway Department and paid 
into the Treasury ear-marked for the definite purpose for 
which it was originally appropriated. To hold otherwise 
would result in depriving unjustly the Department of the use 
of part of the money appropriated to it. 

The Act above referred to was never intended to become 
the means of unjustly depleting an appropriation made to any 
Department or of depriving that Department of the use of 
all of the money appropriated to it. The fiscal officers should 
therefore apply this money to the credit of the State Highway 
Department on the books. Otherwise, by mere bookkeeping 
the Department will be deprived of what belongs to it. 

.This opinion must not be understood as applying to any 
case in which the money received by the Department and paid 
into the Treasury is not in the strictest sense a part of an 
original payment which has been returned or refunded to 
the Department. 

The facts of cases Nos. 1, 7 and 8 clearly distinguish these 
cases from the others. In them the money received by your 
Department and paid into the State Treasury was not part of 
the original payment which had been returned or refunded. 
It was not in diminution of an original price or charge. 

Ill No. 1 the Department performed on a State Highway 
certain repair work made necessary by a wrongdoer. It is the 
duty of the Department to repair the State Highways when- 
ever they require it. If the Commonwealth has a cause of 
action against one who causes damage to a highway and re- 
covers the money, or if the Highway Department collects it, 
the money belongs to the Commonwealth generally. "It is in 
no sense a refund. 

In No. 7 where a contractor deposited $2,000.00 with his 
bid, and forfeited the same as liquidated damages because of 
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failure to execute a contract with the Commonwealth, the 
repayment belongs to the Commonwealth generally. It never 
was part of the money appropriated to the Department, is not 
in diminution of any original payment by the Department, and 
to car-mark such money as State Highway money would have 
the effect of increasing the appropriation to the Department 
to the amount of the money thus received. 

The facts of case No. 8 bring it clearly within the principle 
applicable to Nos. 1 and 7. If your Department performs work 
or furnishes material, or does both, for another Department, 
and pays the bill, it can not collect the money from the other 
Department and have it credited by the fiscal officers to the 
Department funds. There was no obligation upon your De- 
partment to perform this work for the Board of Commissioners 
of Public Grounds and Buildings, and if officers of your De- 
partment in their discretion authorized the work, they should 
have required the Department for which it was done to pay 
the cost thereof. Any money paid out of the funds of your 
Department on account of such work is lost to the Depart- 
ment, and upon no principle can the money repaid by the other 
Department be credited to your account. 

The conclusions thus reached accord with the application of 
sound business methods, and a strict interpretation of the Act 
of 1907, supra. The effect is that appropriations to a Depart- 
ment shall not be unjustly decreased by mere bookkeeping nor 
increased by the credit of payments clearly covered by the Act 
of 1907. A careful following of the advice herein contained 
should enable you to differentiate easily cases falling within 
the two classes of cases of which you state the facts. 

You are advised, therefore, that in cases Nos. 2, 3, 4, 5 and 
6 you are entitled to have the fiscal officers of the Common- 
wealth give your Department credit for the moneys paid into 
the State Treasury; you are further advised that in cases Nos. 
1, 7 and 8 the collections by your Department and the pay- 
ments into the State Treasury were strictly within the letter 
and spirit of the Act of 1907, that the money was collected by 
your Deparment on behalf of the Commonwealth, and on 
payment over became part of its general funds. 



Superintendent of Public Instruction. 

Snperinfendcnt of Public Instruction — Vacancy in office — Appointment 

of acting superintendent during vacancy. 



In the case of a vacancy in the office of Superintendent of Public 
struction, the Deputy Superintendent designated by the Governor 
authorized to act as Superintendent and perform the duties of the 
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office, during the vacancy, including the drawing of warrants and 
signing settlements. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Schaffer, Attorney General, March 19, 1919. 

There was duly received your communication of the 19th 
inst, relative to the right of Mr. C. D, Koch, Deputy Super- 
intendent of Public Instruction, to act as 'Superintendent of 
Public Instruction during the existing vacancy in that office. 

From your communication it appears that Mr. Koch has in- 
formed your Department that the Governor has designated 
him "as the deputy to conduct the affairs of the Department 
of Public Instruction, pending the appointment of the Superin- 
tendent to succeed the late Nathan C. Schaeffer." 

You ask to be advised whether, according to law, Mr, Koch 
is authorized to act as Superintendent of Public Instruction 
and perform the duties of that office, including the drawing 
of warrants and signing settlements. The Act of March 22, 
1917, P. L, 11, provides as follows: 

"That whenever, by reason of the absence, incapacity, or 
inability of the head or chief of any of the departments of 
the State Government to perform the duties of his office, or 
whenever a vacancy in the office of the head or chief of any of 
the departments of the State Government occurs, the duties 
of the head or chief of such departments shall be performed by 
the deputy, chief clerk, or other person next in authority, until 
such disability is removed or the vacancy filled." 

The question here, therefore, turns upon the point: Who 
is the person next in authority to the Superintendent of Public 
Instruction? The Act of May 18, 1911, known as the School 
Code, by Article X, Section 1009, authorizes the Superin- 
tendent of Public Instruction to "appoint two deputy Super- 
intendents of Public Instruction." They are equal in rank, 
and, it seems, receive the same salary. Priority in commis- 
sion would not bestow priority in rank, in the legal sense. 
Since there are two persons of equal rank standing next in 
authority to the Superintendent of Public Instruction, we are 
presented with the question whether, either or neither of them, 
can exercise the duties of the head of this Department in 
case of a vacancy. 

It is a familiar principle that a statute is to be made effective 
if possible. The purpose of the Act of 1917 was to prevent 
the interruption of the activities and functions of the Depart- 
ment when the Chief thereof was incapable of performing his 
duties, or a vacancy existed, and it should be so construed as 
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to advance the remedy sought. 

In my opinion, the duties of the Superintendent of Public 
Instruction may, pending the existing vacancy, and pursuant 
to said Act of 1917, be lawfully performed by either of the two 
Deputy Superintendents of Public Instruction, since they hold 
equal rank and both stand next in authority to the head of 
the Department. 

In the interest of public convenience, however, only one 
should assume to so act. The Governor, having indicated 
which of the two encumbents in this office should act, his 
designation should govern. 

You are, therefore, advised that during the existing vacancy 
Mr. Koch is authorized to act as Superintendent of Public 
Instruction, and perform the duties of that office, including 
the drawing of warrants and signing settlements. 



Citizens and Residents of Mt. Holly Springs vs. Carlisle and 
Ml Holly Street Railways Co. Cumberland Railway Co, 

Street Railways — Rates. 
After bearing a complaint against the proposed increase in rates 
to be made by the Carhsle and Mt. Holly Street Railway Company, 
the Commission made an order allowing the railway company to 
chaise and collect the proposed eight-cent fare for a period of 
eigbteen months from the effective date of their tariff, wnen upon 
application of complainants, the burden of proof to remain upon 
respondeota, the Commission will again investigate the reasonableness 
of that rate under circumstances then controlling. 

Public Service Commission, No. 2316, Complaint Docket. 

Brecht, Commissioner, February 25, 1919. 

The Carlisle and Mount Holly Street Railway Company has 
been duly incorporated to transport passengers and freight 
between the borough of Hount Holly Springs and the Borough 
of Carlisle in Cumberland County. Its line of street railway 
is now operated under a lease by the Cumberland Railway 
Company which owns and operates another line extending 
from Carlisle to Newville, a distance of twelve miles. 

Under a tariff effective June 12, 1917, the rate of fare on re- 
spondents' lines was increased from five to seven cents per 
zone. A complaint was filed at the time against the increase 
proposed but was subsequently withdrawn upon request of 
complainant. Some time threafter another tariff was filed ef- 
fective August 26, 1918, under which there was a further in- 
crease from seven to eight cents in the rate of fare. 
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A complaint has been filed by a number oi citizens and resi- 
dents of the borough of Mount Holly Springs alleging that the 
increase from seven to eight cents in the fare per zone is ex- 
cessive, unjust and unreasonable; and that the service render- 
ed by respondent companies is "inadequate, insufficient, un- 
sanitary and unsafe by reason of the character and condition of 
the rolling stock and road-bed." In their answer respondents 
have sought to justify the increase of fares by filing a state- 
ment of the receipts and expenses for the first six months of 
1918, and denied that the service furnished is inadequate or that 
the cars are in poor condition, averring that an hourly schedule 
is in effect and that cars are at times obliged to leave Mount 
Holly Springs without any passengers. 

It appears that on July 1, 1918, the Cumberland Railway 
Company failed to make payment of interest on its bonds, and 
on application to the court in September the company was 
placed in the hands of receivers on October 1, 1918. Shortly 
thereafter upon petition of the receivers, appraisers were ap- 
pointed by the Court of Common Pleas of Cumberland County 
to make an appraisal in due course of respondents' property, 
A copy of the appraisal prepared for the court has been filed 
with this record, and shows that materials and efjuipment in 
possession of the Carlisle and Mount Holly Railway Company 
used and useful for railway purposes have been valued at 
$110,193.50. 

Complainants offered no testimony upon any features of the 
complaint. The testimony of respondents was brief, confined 
chiefly to receipts and expenses during the past four years, the 
admittedly poor condition of the road bed especially between 
Carlisle and Mount Holly Springs, and the financial inability 
of the operating company to make the necessary improvements 
in track and rolling stock under a lower rate of fare. The case 
was submitted for determination on the record and testimony 
without briefs or argument from counsel for either party. 

The Cumberland Railway Company through its Treasurer 
submitted the following as a statement of the operating ac- 
count taken from its books for the years given : 

Carlisle and Mount Holly Street Railway 

Operating 
bxpenSes 
Gross and 

Receipts. Interest. 

1913, $27,720.05 $20,762,43 

1914 22,382.03 21,747.95 

1915, 15,889,64 19,351.93 
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1916 17,375.43 22,440.13 

1917 17,429.21 16,971.90 

1918, (x), 5,770.15 9,440.38 

(x) (First six months). 



Cumberland Railway 

( 

Expenses 



Operating 

Exp 



Receipts. Interest. 

1913 $22,291.06 $36,428.01 

1914, 22,690.84 48,243.48 

1915, 25,372.46 37,690.08 

1916, 26,148.31 42,963.98 

1917 25,990.33 38,117.13 

1918, (Not g^ven) (Not given) 

(First six months) 

The bond indebtedness of the Cumberland Railway Company 
is $405,000, of the Carlisle and Mount Holly Street Railway 
Company $100,000. The bond issues bear five per cent, interest. 
Respondents also carry a floating debt of about $50,000. It 
was testified that there has been no dividend paid during the 
past five years, and as far as could be ascertained by the treas- 
urer of the company, at no other time. 

The evidence offered upon the condition of the cars, road bed, 
and pole line, especially on the Carlisle and Mount Holly line, 
is in effect that these are in poor condition and will require 
from $15,000 to $20,000 to put them in proper state of repair. 
The car line from Carlisle to Mount Holly Springs is seven 
miles long and the entire car line operated nineteen miles in 
length. The Mount Holly road is the older division, was built 
in 1900, and apparently little or nothing has been expended 
upon it for repairs and upkeep since then. The service on this 
line consists of one car operated on schedule every hour. 

There is nothing appearing in the record or testimony to 
show definitely what effect an 8-ceDt fare has had upon the 
receipts of the operating company. The gross receipts under 
an 8-cent fare on the Carlisle & Mount Holly Railway for the 
months of September and October 1918, which were submitted 
by respondent on request, are respectively $1,428.64 
and $1,200.92. The average gross receipts per month on that 
same line under a 7-cent fare as shown in the operating ac- 
count given above for the first six months in 1918, are $961.69. 
While these figures are perhaps too general to furnish con- 
clusive evidence, they serve to show that the 8-cent fare in the 
present instance has apparently not acted as a deterrent upon 
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the car rider and has increased in a substantial manner the 
revenues of the company which the latter claims as abso- 
lutely necessary under existing conditions if the public is to 
have the benefit of proper and adequate service. 

As shown by the testimony the operating expenses of the 
company from 1913 to the first six months of 1918 inclusive 
do not include any thing for accrued or annual depreciation, 
and comparatively nothing for necessary repairs and mainte- 
nance. The revenue account which was filed shows a sub- 
stantial deficit every year since 1913 on the Cumberland Rail- 
way, and during that period a total deficit of about $4,500 on 
the Carlisle & Mount Holly road. The recent financial his- 
tory of respondents beginning with the default in payment 
of interest on their bonds in July 1917, and ending with the 
subsequent appointment of receivers and appraisers, seems to 
confirm the claim of insufficient operating revenue under the 
former rate to conduct the business of these railways. 

It is not clear why a street railway company which operates 
to and from a county seat a line of road seven miles long, 
whose property used and useful has been appraised by disin- 
terested parties appointed by the court at $110,000, whose bond 
and current obligations amount only to a little more than 
$100,000, and which has never declared or paid a dividend, 
should have an average annual deficit over a period of time 
including years when business was normal. Whether this 
financial showing has been the result of poor management, an 
insufficient population to make a transit service self-sustain- 
ing, an inadequate rate of fare and defective zone system, or 
some other operating features, or a combination of some or 
all of these, is not disclosed by the evidence. The data sub- 
mitted were incomplete and do not furnish an answer to this 
fundamental feature of the case. 

After giving due consideration to all the facts and circum- 
stances presented which seem to have a bearing upon the rate 
issue raised, the Commission has concluded that it would not 
be a wise administrative step in public service to find that the 
new rate Iproposed shoud not go into eflect for the time being 
in this instance. An order will therefore be made allowing re- 
spondents to charge and collect the proposed 8-cent fare for a 
period of eighteen months from the effective date of their tariff, 
August 26, 1918, when upon application of complainants, the 
burden of proof to remain upon respondents, the Commission 
will again investigate the reasonableness of that rate under 
circumstances then controlling. The complaint with respect 
to service and condition of cars and road bed, because of the 
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financial stress in which the respondent companies now find 
themselves, will be dismissed with leave to complainants to 
file a new complaint after the expiration of the time which 
has been granted respondents to collect the proposed 8-cent 
fare. 

ORDER 

This matter being before The Public Service Commission of 
the Commonwealth of Pennsylvania upon complaint and 
answer on file, and having been duly heard and submitted 
by the parties and the Commission having on the date hereof 
made and filed of record a report containing its findings ttf 
fact and conclusions thereon which report is hereby approved 
and made a part hereof: 

Now, to-wit, February 25th, 1919, it is ordered: That the 
complaint in this proceeding be, and the same is hereby dis- 
missed with leave to the complainants to file new complaints 
in accordance with the determinations contained in said report. 



Huntingdon Reformatory. 
Hintingdon Reformatory — ^Parole of inmatcB — Act of June 19, 1911. 
The Act of June 19, 191 1, P. L. 1059, pertaining to paroles by courts 
from jails and workhouses, does not apply to the Pennsylvania In- 
dustrial Reformatory at Huntingdon, or authorize paroles therefrom 
pursuant to its provisions. 

Attorney General's Department. Opinion to John D. Dor- 
ris. President Board of Managers, Pennsylvania Industrial 
Reformatory, Huntingdon, Pa. 

Collins, Deputy Attorney General, April 21, 1919. 

There was duly received your communication of the 10th 
inst. to the Attorney General, requesting an opinion as to 
whether the courts have power under the Act of June 19, 
1911, P. L. 1059, to grant paroles from the Pennsylvania In- 
dustrial Reformatory at Huntingdon. The said Act author- 
izes the Judges of the Courts of Quarter Sessions and the 
Courts of Oyer and Terminer of the several judicial districts 
of the Commonwealth 

"to release on parole any convict confined in the county 
jail or workhouse of their respective districts and place him 
or her in charge of and under the supervision of a designated 
probation officer." 

They are further empowered to recommit to the jail or work- 
house any convict violating his parole, and to reparole and 
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again recommit. The Act, however, provides relative to re- 
commital, that 

"this power shall not extend beyond the limit of the sen- 
tence which shall have been first imposed upon the prisoner." 

A careful consideration of the Act of 1911, together with 
the Act of April 28, 1887, P. L. 6i, providing for the estab- 
lishment of the Pennsylvania Industrial Reformatory and the 
method of imprisonment thereat, leads to the conclusion that 
the Act of 1911 does not extend or its provisions apply to 
that Institution. This Institution is not a jail, neither is it 
a "workhouse" within the common usage and meaning of the 
term workhouse. Its primary purpose is reformatory, not 
punitive, since it seeks to reform ratiier than to punish. The 
sentences of pesons convicted of crime and sent to it are for an 
indeterminate period. The Act of April 28, 1887, establishing 
it, specifically inhibits the courts from fixing or limiting the 
duration of confinement thereat. The term of imprisonment 
is placed within the control of the Board of Managers of the 
Reformatory in the prescribed manner, being limited to the 
maximum length thereof provided by law for the particular 
offense for whose conviction the party is sentenced. 

Pursuant to the powers vested in it, the Reformatory has 
its own parole system, and it is a safe presumption that it was 
not the legislative intent to modify or interfere with this by the 
Act of 1911, We may fairly assume that if it had been in- 
tended to do so, such intention would have been expressed 
by apt language and not left to a mere implication. In 
arriving at the proper construction of the Act of 1911, we are 
not wholly left, however, to presumption of implication. It 
will be noted that the power it bestows upon the courts to 
recommit a convict to a jail or workhouse for a violation of a 
parole, is specifically restricted to "the limit of the sentence 
which shall have been first imposedi upon thel prisoner." 
This provision unquestionably denotes that the Act applies 
only to prisoners who have been sentenced for some fixed 
period, and consequently negatives any proposition that it 
extends to persons sentenced to the Reformatory. As above 
pointed out, the courts cannot fix the term of a sentence 
to that Institution, the duration of detention therein being 
a matter placed under the control of the Board of Managers, 
within the limits of the maximum sentence provided by law 
for the crime, for the commission of which the person has 
been sentenced . 

I have not overlooked the opinion of Attorney General 
Bell, dated March 12, 1912, and reported in 21 Dist. Reports, 
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page 574, in which he advised that the Act of 1911 extends to 
said Reformatory. That ruling followed upon an order of 
the Court of Quarter Sessions of Philadelphia, releasing a 
prisoner from the Reformatory on parole, pursuant to the pro- 
visions of that Act. In the case of Commonwealth vs. Yehle, 
No. 558 June Sessions 1918, Allegheny County, (Judges Car- 
penter and Swearingen), it was held that the Court did not 
have power under that Act to order such parole. In the 
course of the opinion (a copy of which was forwarded with 
your communication), rendered by Judge Swearingen, it was 
said 

"Before the legislation relating to parole was enacted, there 
was no way of shortening a term in a workhouse except by 
executive clemency. The purpose of this legislation was to 
release prisoners in places of punishment from further im- 
prisonment where the circumstances warranted such action; 
and there was no intention to -provide for release of persons 
from this Reformatory, where a system in the nature of parole 
already existed. The legislature did not contemplate that 
there should be two systems of parole applicable to the Hunt- 
ingdon Reformatory, a procedure which might seriously inter- 
fere with the discipline of the institution. We are therefore 
obliged to hold that the Pennsylvania Industrial Reformatory 
at Huntingdon is not a workhouse within the meaning of the 
Act of 1911. Consequently, this Court is without power to 
grant the parole for which the petitioner prays." 

The interpretation of the Act of 191 1 reached in that decision 
harmonizes with the purposes of the Industrial Reformatory 
and wisely leaves to those charged with its management, the 
parole of the inmates thereof. The Board of Managers hav^ 
first hand and abundant opportunity to know the individual 
record of each inmate, in conduct, work and study, and from a 
careful consideration thereof, and of his progress in the way of 
reformation, are best able to determine when, for his own 
welfare, he should be granted the freedom of a parole. A 
comprehensive plan with even and exact justice to all may 
thus be pursued which might, in a measure, be defeated if 
paroles are to be granted by the courts with varying views 
and policies in regard thereto. 

For the foregoing reasons and in accordance therewith, vou 
are therefore advised that the Act of June 19, 1911, P. L. 1059, 
pertaining to parole by the courts from jails and workhouses, 
does not apply to the Pennsylvania Industrial Reformatory 
at Huntingdon, or authorize paroles therefrom pursuant to its 
provisions. 



D.qitizeabyG00l^lc 



1919 DAUPHIN COUNTY REPORTS 89 

Commonwealth of Pennsylvania vs. Roxford Knitting 

Company 

CoTporations — Tax on Corporate Indebtednesa — ^Promissory Notes 

Loans of a corporation, represented by promissory notes discounted 
by a banking institution, are not taxable for State purposes. The tax 
on such loans is not required to be collected by the corporation but 
through the local authorities. 

Appeal from settlement for tax on corporate indebtedness. 
C. P. Dauphin County, No. 74, Commonwealth Docket, 1918, 

Wm, H. Hargest, Deputy Attorney General, for plaintiff. 

Dickinson, Beitler & McCough, for defendant. 

Kunkel, P. J., April 29, 1919. 

This is an appeal from the settlement of an account against 
the defendant company for the loan tax for the year 1917. By 
agreement it has been submitted to the Court for trial without 
a jury. The facts of the case are stated in a written stipula- 
tion filed by the parties. 

FACTS 

The defendant company was incorporated under the laws of 
this Commonwealth, and has its principal office and place of 
business in the City of Philadelphia. On August 7, 1918, the 
present settlement was made against it by the accounting 
officers of the Commonwealth in which it was charged with a 
tax of $337.78 on an indebtedness of $200,000, represented by 
promissory notes, payable six months after date, and owed to 
Drexel & Company, a co-partnership doing a banking business. 
The money thus borrowed v/as used by the company in the 
purchase of material and in the payment of employees. An ap- 
peal was taken by the defendant from the settlement on the 
objections, that the indebtedness, having been incurred for 
current expenses, was not subject to the loan tax, and that the 
officers of the Commonwealth erred in making the settlement 
for it against the defendant. 

DISCUSSION 

The Commonwealth suggests that this case is ruled by Com- 
monwealth vs. Public Ledger Company, 20 Commonwealth 
Docket, 1916, lately decided by this Court, in which it was 
held that indebtedness incurred to meet current expenses was 
subject to the loan tax. This would be so, if the taxability of 
the indebtedness was, as it was in that case, the only question 
presented for decision, but here the objection to the settle- 
ment, although very indefinitely expressed, may be construed 
to dispute the liability of the defendant for the tax and to 
challenge the power of the Commonwealth's officers to settle 
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the tax against it. This an additional question to that raised 
in Commonwealth vs. Public Ledger Company. 

Section 17, of the Act of June 17, 1913, P. L. 516, imposes 
a tax for State purposes on corporate scrip, bonds and certi- 
ficates of indebtedness. The tax is required to be deducted by 
the treasurer of the corporation fromi the interest on the in- 
debtedness when paid to the holders thereof. Section 4, Act 
June 30, 1885, P. L. 193; Section 18, Act June 17, 1913, P. L. 
517. On failure to collect the tax the corporation is liable there- 
for. Com. V. Del. Div. Canal Co., 123 Pa. 594; Com. v. Lehigh 
Valley R. R. Company, 129 Pa. 429 and 186 Pa. 235. 

Section 1, of the Act of 1913 makes taxable for County pur- 
poses all personal property therein enumerated in the hands 
of the holder thereof, that is to say ; * * * * "all moneys owing 
by solvent debtors whether by promissory notes or penal or 
single bill, bond or judgment * * * and all loans issued by any 
corporation, etc., * * * and all loans secured by bonds or any 
other form of certificate or evidence of indebtedness * * * ex- 
cept such loans as are made taxable for State purposes by Sec- 
tion 17 hereof." Thus Section 1 imposes the tax for County 
purposes and Section 17, for State purposes, 

Are promissory notes discounted or negotiated by a bank 
or banking institution taxed by the former or latter section, 
or in other words do they fall within the term "certificates of 
indebtedness" as used in Section 17, so as to be subject to tax- 
ation for State purposes? We are of the opinion that they do 
not. The term "certificates of indebtedness" evidently refers 
to instruments of like kind with scrip and bonds in connection 
with which it is used,— instruments representing indebtedness 
of a higher and more permanent character than that repre- 
sented by notes discounted or negotiated by a bank or banking 
institution. Such notes do not fall within the class embraced by 
scrip and bonds. They are not ordinarily spoken of as being 
issued, as in the case of a permanent or time loan made by a 
corporation ; nor does the tax on them readily admit of collec- 
tion in the manner prescribed for collecting the tax on the 
corporate obligations enumerated in Section 17. In many in- 
stances the interest on bankable promissory notes is deducted 
when the loan is made or the note discounted, and never comes 
into the hands of the borrower or debtor. We think rather 
that they fall within the class designated by the general lan- 
guage found in Section 1, "loans secured by any other form 
of certificate or evidence of indebtedness," if they do not come 
under the express words moneys owing by "promissory note*. 

It will be observed that both sections use the term certifi- 
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Cate of indedtedness. If taken literally the language of both 
might cover bankable promissory notes, but we find no inten- 
tion in the Act to impose a tax for County and State purposes 
on the same indebtedness. We must therefore determine which 
one was intended to cover corporate indebtedness evidenced 
by promissory notes discounted or negotiated by a bank. For 
the considerations stated we are of the opinion that it was the 
legislative intention to tax such instruments or evidences of 
indebtedness not for State purposes but by the first Section 
of the Act, for County purposes, except, of course, notes dis- 
counted or negotiated by an incorporated bank. Com. v. Mc- 
Kean County, 200 Pa, 383, which are exempted from the tax 
by the proviso thereof. Moreover the implication from the 
proviso to Section 1, excepting bank notes from its provisions 
is that promissory notes were intended to be covered by that 
Section. 

CONCLUSION 
We conclude : 

1. That the defendant's loans represented by its promissory 
notes are not taxable for State purposes. 

2. That the tax thereon is not required to be collected by 
the corporation, but is collectible through the local authorities. 

3. That the settlement is without authority of law. 

4. That the defendant is entitled to judgment. Wherefore 
judgment is directed to be entered against the Commonwealth 
and in favor of the defendant unless exceptions be filed within 
the time limited by law . 



Commonwealth of Pennsylvania vs. Lehigh & New England 

Railroad Company 

CorporalionB'— Tax on Corporate Indebtedness — Equipment Trust 

Certificates — Promissory Notes 

Eciuipment trust certificates issued by a railroad company are not 
subject to the loan tax for State purposes. The corporation is not 
required to collect the tax on such certificates, it is collectible by the 
local authorities. 

Indebtedness represented by the promissory notes of a railroad 
company is not subject to the tax on loans, under Section 17, of the 
Act of June 17, 1913, P. L, 516, but is taxable for county purposes under 
Section 1, of that Act. 

Appeal from settlement for tax on corporate indebtedness, 
C. P. Dauphin County, No. 18, Commonwealth Docket, 1916. 

Wm. M. Hargest, Deputy Attorney General, for plaintiff. 

Olmsted & Stamm, for defendant. 
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Kunkei, P. J., April 29, 1919. 

This is an appeal by the defendant company from the settle- 
ment of an account against it for the loan tax for the year 1914. 
It is submitted to the Court for trial without jury. No requests 
for findings of fact have been made by counsel for either party. 
However, the facts are not in dispute and we find them gen- 
erally as follows: 

FACTS 

On September 23, 1915, the present account was settled 
against the defendant company in which it was charged, among 
other items, with the loans tax on $1,950,000, car equipment 
trust certificates or securities, and on $900,000 indebtedness 
represented by promissory notes discounted and negotiated by 
private bankers. The latter indebtedness was incurred to meet 
the company's current expenses. It paid the taxes settled 
against it, except that charged on the equipment trust certifi- 
cates and on the promissory notes and took this appeal, speci- 
fying as its objections to the account, that it was not required 
by law to collect the tax on the equipment trust certificates 
and hence was not liable therefor; and that the indebtedness 
represented by the promissory notes was not taxable because 
it was incurred and used for current expenses; nor was it an 
indebtedness, the tax on which the defendant was required by 
law to assess and collect. 

The equipment trust certificates arose out of a transaction 
which may be stated generally, as follows: The defendant 
company acquired by a lease in writing from the lessor, who 
was also called the trustee, certain railroad equipment and rol- 
ling stock for which it agreed to make certain yearly payments 
as rent and hire therefor, the aggregate of which was to be 
equivalent to the cost of the equipment so leased during the 
stipulated period. On the expiration of the lease if the rentals 
were paid and the terms of the lease were complied with, the 
title to the property was to be transferred to the defendant 
company . Pending the lease the company had no title to the 
equipment other than as the lessee thereof. About the same 
time and in connection with the lease an agreement was en- 
tered into between the lessor Jn the lease or the trustee, and 
the defendant company, in which it was stated that subscrip- 
tions having been made to a fund known as the "Lehigh Sz 
New England Equipment Trust," which fund was to be ap- 
plied to the payment of the purchase price of the railroad equip- 
ment and rolling stock mentioned in the lease, the trustee pro- 
posed to secure to the subscribers to the fund the payment 
thereof and the interest thereon in manner therein set forth 
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and to evidence the rights of the subscribers to the fund by the 
delivery of certificates called the Lehigh & New England 
Equipment Trust. The fund thus raised and the interest there- 
on was to be paid from the rentals received on the lease. Pur- 
suant to the lease and agreement, the equipment trust certifi- 
cates were issued in which it was certified that the bearer was 
entitled to a share in the equipment fund, the principal to be 
paid at the time mentioned therein, and the interest as evi- 
denced by so called dividend warrants attached thereto. 
DISCUSSION 
The defendant company contends that the certificates were 
not subject to the tax on loans and claims that the question 
is ruled by Commonwealth vs. Traction Company, 192 Pa. 
507, We are not convinced of the correctness of this con- 
tention or claim. The present case differs from the one re- 
ferred to in some essential particulars, to which it is not 
necessary now to refer. Without deciding that question, we 
think it is clear that the defendant company is not liable 
for the tax on the certificates for another reason. The duty 
of collecting the tax has not been imposed upon it. Section 
18, of the Act of June 17, 1913, P. L. 516, provides that the 
tax on corporate "scrip, bonds or certificates of indebtedness" 
shall be collected as theretofore, that is by the corporation, as 
provided by Section 4, of the Act of June 30, 1885, P. L. 193. 
The liability of the corporation for the tax arises' only out 
of its failure or neglect to collect it. Com, vs, Del. Div. Canal 
Co., 123 Pa. 594; Com. vs, Lehigh Valley R, R. Co., 186 Pa. 
235. Whether the duty of collecting the tax on the equip- 
ment trust certificates rested upon the defendant company de- 
pends upon the question whether they fail within the term 
"certificates of indebtedness" made taxable for State purposes 
by Section 17, of the Act of 1913. The term may be broad 
enough to cover them and might well be held to do so, were 
it not for Section 1. of the same Act, which imposes a tax for 
County purposes on "car trust securities," Thus such securi- 
ties or certificates are made taxable not for State purposes 
but for County purposes by express mention. The well rec- 
ognized rule of construction applies here: "That where there 
are in an Act specific provisions relating to a particular sub- 
ject they must govern in respect to that subject, as against 
general provisions in other parts of the statute; although the 
latter standing alone would be broad enough to include the 
subject to which the more particular provisions relate. Hence, 
if there are two provisions in the same Act of which one is 
special and particular and clearly includes the matter in con- 
troversy, whilst the other is general and would, if standing 
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alone, include it also, and if, reading the general provisions 
side by side with the particular one the inclusion of that mat- 
ter in the former would produce a conflict between it and 
the special provision, it must be taken that the latter was 
designed as an exception to the general provision. Endlich 
da Interpretation of Statutes, Section 216. As it appears that 
our trust securities are specifically mentioned among the tax- 
able subjects of Section 1, and made thereby taxable for 
County purposes, they cannot be construed to fall within 
the provisions of Section 17, which imposes a tax for State 
purposes. The presumption is that there was no intention 
to place a double tax on obligations representing the same 
indebtedness. Not being taxable under Section 17, there was 
no duty resting upon the defendant company to assess and 
collect the tax on them. Hence it is not liable for the tax. 

As to the liability of the defendant for the tax on the 
$900,000 represented by promissory notes negotiated and dis- 
counted by private bankers, it is sufficient to say that this 
question was ruled in Commonwealth vs. Rexford Knitting 
Company in an opinion lately Bled in this Court, where it was 
held that such obligations are not taxable, under Section 17, 
for State purposes but under Section 1, for County purposes, 
and that the tax thereon is not collectible by the corporation 
but by the local authorities. 

Wherefore we conclude: 

1. That the equipment trust certificates are not subject 
to the loan tax for State purposes. 

2. The defendant company was not bound to collect the 
tax thereon but the same was collectible by the local authori- 
ties. 

3. The indebtedness represented by the promissory notes 
was not subject to the tax on loans under Section 17, of the 
Act of 1913, but was taxable for County purposes under Sec- 
tion 1, of that Act. 

4. That the defendant company was not bound under the 
law to collect the tax thereon. 

5. That the settlement made against it for the loan tax 
on its equipment trust certificates and its promissory notes 
negotiated and discounted by private bankers was without 
authority of law. 

6. That the defendant company having paid the tax on 
the account settled against it, except that on the equipment 
trust certificates and promissory notes, is entitled to judgment. 
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Whereupon judgment is directed to be entered in its favor 

and against the Commonwealth, unless exceptions be filed 

within the time required by law. 



Commonwealth of Pennsylvania vs. Lancaster Electric Light, 
Heat & Power Company, 
rporate Indebtedness— 
Dj' obligation of Debtor. 
Indebtedness of a corporation, not evidenced by any obligation but 
by a notation on its books as cash advanced, is not subject to the 
loans tax for State purposes, imposed by Section 17, of the Act of 
June 17, 1913, P. L. 536; such indebtedness is taxable for county pur- 
poses, under Section 1, of said Act. 

Appeal from settlement for tax on corporate indebtedness. 
C. P. Dauphin County, No. 30 Commonwealth Docket, 1918. 

Wm. M. Hargest, Deputy Attorney General, for plaintiff. 

Hause & Baker, for defendant. 

Kunk^l, P. J., April 29, 1919. 

This is an appeal by the defendant company from the set- 
tlement of an account against it for the loan tax for the year 
1914. By agreement of the parties it was tried by the Court 
without a jury. The facts have been agreed upon in a stipu- 
lation filed by the parties in the case. 

The sole question presented is that of the defendant's lia- 
biHty for the tax on its indebtedness not represented by any 
obligation given by it to the person to whom the indebtedness 
was due, but appearing only in a statement contained in the 
company's books as cash advanced to it. 

Section 1, of the Act of June 17, 1913, P. L. 507 imposes a 
tax for County purposes generally on indebtedness howsoever 
it may be evidenced, but excepts out of its provisions such 
loans as are made taxable by Section 17 of the Act. Section 
17 imposes a tax upon corporate "scrip, bonds and certificates 
of indebtedness" for State purposes and Section 18, directs 
that such tax shall be collected as theretofore, that is by the 
corporation, as provided by Section 4, of the Act of June 30, 
1885, P. L. 193. It is quite manifest that the indebtedness 
upon which the Commonwealth claims the tax, does not fall 
within the description of the subjects found in Section 17. 
"scrip, bonds or certificates of indebtedness." It is not evi- 
denced by any such instruments or obligations. If not tax- 
able under Section 17, there was no duty resting upon the 
defendant company to collect the tax thereon. Its liability 
for the tax could only arise out of its failure or neglect to 
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assess and collect it. The indebtedness is covered rather 
by the general language of Section 1, and is not taken there- 
from by the exception of the subjects tnade taxable by Sec- 
tion 17. 
We conclude : 

1. That the indebtedness as evidenced by the notation on 
the defendant company's books as cash advanced, was not 
subject to the loans tax for State purposes, imposed by Sec- 
tion 17, of the Act of June 17, 1913. 

2. That such indebtedness is made taxable by Section 1, 
for County purposes. 

3. That it was not the duty of the defendant company to 
collect the tax thereon. 

4. That the tax thereon was collectible by the local authori- 
ties. 

5. That the settlement against the defendant company for 
the tax is without authority of law. 

6. That the defendant is entitled to judgment. 
Wherefore judgment is directed to be entered against the 

Commonwealth and in favor of the defendant, unless excep- 
tions be filed within the time limited by law. 



Commonwealth of Pennsylvania vs. John McGlinn Distilling 

Company 

CorporationB — Distilling compameB — Tax on Cai»tal Stock 

A foreign corporation organized for the purpose of manufacturing, 
distilling, brewing, refining, blending and dealing in beverages of all 
kinds, both alcoholic and non-alcoholic and all alcoholic liquors, and 
products thereof, is taxable under the Act of July 15, 1897, P. L. 294,* 
although it exercises none of its corporate powers in Pennsylvania 
except that of selling. 

Appeal from settlement for tax under the Act of July 15, 
1897. C. P. Dauphin County, Nos. 27, 28 and 29, Common- 
wealth Docket, 1918. 

Wm. M. Hargest, Deputy Attorney General, for plaintiff. 

Olmsted, Snyder & Miller, for defendant. 

McCarrell, J., April 2(i, 1918. 

The defendant was incorporated under the laws of Delaware 
and as a foreign corporation is doing business in Pennsylva- 
nia. Its certificate of incorporation shows that the purpose of 
the company was to "manufacture, distill, brew, rectify, refine, 
blend and deal in beverages of all kinds, both alcoholic and 
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non-alcoholic and all alcoholic liquors and products thereof." 
The Act of July 15, 1897, P. L. 294, 4th Stewart's Purdons 
Digest, page 4569 is as follows : 

"Section 24. Companies organized and incorporated for the 
purpose of distilling liquors and selling the same at wholesale 
shall constitute a separate class for the purpose of taxation 
and every such corporation, joint stock association, limited 
partnership or company shall be subject to pay into the Treas- 
ury of the Commonwealth annually a tax at the rate of ten 
mills upon each dollar of the actual value of its whole capital 
stock of all kinds, including common, special and preferred." 

The Commonwealth has settled the tax under the provisions 
of this Act of July 15, 1897, at the rate of ten mills upon the 
value of the defendant's property in Pennsylvania. The de- 
fendant has appealed. Trial by jury has been duly waived, 
and from the testimony submitted we find the following. 

FACTS 

The defendant company has not been distilling any liquors 
in Pennsylvania. It has, however, been making sales of 
liquors in the Commonwealth and claims that it ought not to 
be taxed under the Act of 1897. The purpose of the corpora- 
tion, as stated in its charter, is inter alia, to distill liquors, 
and it sells liquors at wholesale. The name of the company 
is "John McGlinn Distilling Company" and this power to dis- 
till is specifically given in its charter, and under the Act of 
1897 it is placed in a separate class for purposes of taxation 
and the rate of the tax is fixed at ten mills upon the value of 
the capital stock. The defendant company contends that be- 
cause it does not exercise the power to distill liquors in Penn- 
sylvania that it cannot be classified under the Act of July 15, 
1897. The classification made by that Act does not in any way 
depend upon the business actually done by the corporation, 
but is fixed by the purpose for which it was incorporated. 
That the defendant company was organized and incorporated 
for the purpose of distilling liquors and selling the same is 
clear and our statute of 1897 declares that it shall be placed 
in a separate class for the purpose of taxation. Organization 
naturally precedes or is concurrent with incorporation. In 
Commonwealth vs. Mann Co. 150 Pa. 71, it is said: 

"The word 'organized' is used in a more comprehensive 
sense, as including incorporation, and properly so because 
the appointment of officers becomes effective eo instanti with 
the incorporation, and under that Act neither could take place 
vrithout the other. A corporation being thus organized is of 
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course organized for a purpose, not aimlessly and indefinitely, 
but necessarily for a purpose which it has capacity to accom- 
plish." 

That the legislature had power to classify a distilling com- 
pany in this way cannot be doubted. It is a proper classifica- 
tion and whenever the purpose of a corporation is to distill 
liquors the mandate of the statute must be observed. The 
statute declares that such corporation shall constitute a sepa- 
rate class for the purpose of taxation and shall pay a ten mill 
tax annually upon each dollar of the actual value of its whole 
capital stock of all kinds, including common, special and pre- 
ferred. The question here is not what business the defendant 
company is actually doing. There is no inquiry as to busi- 
ness actually done by the corporation. If it be a corporation 
created for the purpose of distilling liquors, the legislature 
has classified it and has fixed the tax to be paid by it. The 
language of the statute is "organized and incorporated for the 
purpose of distilling liquors." The words "and doing busi- 
ness as a distilling company" are omitted. If it would have 
been intended that the company should be engaged in doing 
business the words requiring it so to do would have been 
inserted. We cannot add a single word to the language of 
the statute. 

Defendant's counsel have referred us to certain cases in 
which the court has inquired into the nature of the business 
done by the various corporations. This inquiry was made 
because the corporations were making a claim for exemption 
from taxation upon the ground that their business was ex- 
clusively a manufacturing business and exempt from taxation. 
These cases, therefore, in our opinion, have no application 
to the present inquiry. 

We have recently considered practically the same question 
raised here in the case of Commonwealth vs. Hannis Distilling 
Company, 17 Commonwealth Docket, 1916. In that case al- 
though the company possessing the power to distill in Penn- 
sylvania, did not exercise it here but did the distilling in West 
Vir^nia and Maryland, we held that because of tiie power 
possessed by this company it was classified by the Act of 
1897 and was properly taxable at the rate fixed by that Act. 
The Act of July 15, 1897, P. L. 454, is entitled "An act to pro- 
vide revenue and regulate the sale of certain liquors and pre- 
scribing the amount of license fee to be paid by certain deal- 
ers." It is a revenue act and classifies as a subject of taxation 
corporations having the power to distill liquors. It declares 
that such companies shall constitute a separate class and be 
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taxable in accordance with the terms of this statute. The facts 
in the present case are not essentially different from those in 
the Hannis Distilling Company case, and we see no reason 
why we should depart from the conclusion reached in that 
case. We refer to our opinion there in support of our con- 
clusion here. It seems to us clear that the defendant company 
organized and incorporated to distill liquors is classified under 
the Act of July 15, 1897, and is liable to the tax imposed by that 
Act. The valuation for the various years is not disputed. 
We are of opinion, therefore, that the settlements made by 
the officers of the Commonwealth are correct and that the 
Commonwealth is entitled to recover the taxes assessed for 
the various years, as follows, to wit: 

For the year 1914, $750.00 

Interest, December 10, 1916, to April 25, 1919, 106.88 

For the year 1915, 875.00 

Interest, December 4, 1916, to April 25, 1919,. . 125.56 

For the year 1916 750.00 

Interest January 13, 1918, to April 25, 1919,. . 57.75 

$2665.19 

Attorney General's Commissions in the three 
cases at five per cent,, 133.26 

Total amount now due Commonwealth, . . $2,798.45 

We accordingly direct that judgment be now entered in 
favor of the Commonwealth and against the defendant for the 
amount of $2,798.45, unless exceptions be filed within the time 
limited by law: 



Registration of Nurses. 
Regigtr&tioti of Nurses — Training schoob. 

In pTparine; a list of accredited training schools for nurses, the 
State Board of Examiners for Registration of Nurses' may include 
such iafoTmation as it may deem necessary. 

In refusing to approve a training- school for nurses, the State 
Board of Examiners for Registration of Nurses, should spread upon 
'*- —•—'" "i action and the reasons therefor. 



The State Board of Examiners for Registration of Nurses is not 
authorized to exclude from examination a pupil nurse merely because 
her course of instruction had not been pursued at a trainins school 
approved by the Board. 

Attorney General's Department. Opinion to Dr, Albert E. 
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Blackburn, Pennsylvania State Board of Examiners for Regis- 
tration of Nurses. 

Hargest, Deputy Attorney General, April 28, 1919. 

Your letter of recent date was duly received. 

The questions whidh you ask I will endeavor to answer in 
their order, 

1. You desire to know whether the Boai;d of Examiners 
for the Registration of Nurses in publishing what you call the 
"accredited list ol training schools" may include in such list 
such information "as will give the public, the superintendents 
of training schools and the prospective applicants as pupil- 
nurses, the necessary information that would enable them to 
have a comprehensive knowledge of the several training 
schools." 

Section 7 of the Act of May 1, 1909, P. L. 321, as amended 
by the Act of June 4, 1915, P. L, 809, provides, among other 
things : 

"* * * That it shall be the duty of the said registration 
Board to prepare and make a report for public distribution, 
at intervals regulated by the by-laws of the said board, of all 
training schools or combinations of training schools that are 
approved by the board as possessing the necessary require- 
ments for giving a pupil-nurse a full and adequate course of 
instruction. ' 

In directing the Board to prepare and distribute such a list, 
the Legislature intended that it should be a useful and bene- 
ficial list. A list containing the mere name of a training school 
gives some information. If to the name were added the ad- 
dress of the school, such list would furnish more information; 
and if, in connection with each school, other prominent facts 
and information were given, it follows that the list would be 
still more valuable. There if nothing in this provision of the 
law which confines the Board of Examiners to making just a- 
list of names. In fact, the thing which the law requires is 
not a list, but "a report." A report implies something more 
than a mere list. 

I therefore a-dvise you that in compiling what you call the 
"accredited list of training schools," the Board is authorized 
to include such information which it deems necessary. 

2. You ask whether, when the Board determines not to 
approve a training school, the reasons therefor should be re- 
cordedin the minutes. 
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The action of the Board in refusing to approve a training 
school is a serious matter for the school. The Board should 
not refuse to approve unless there are good and sufficient rea- 
sons therefor, and when the Board has such reasons, it should 
have them spread at length on the minutes of the Board, to- 
gether with the action which the Board takes. This should 
be done in order to protect the Board against litigation. Where 
the Board acts deliberately, with careful consideration and in 
good faith, its action would not be reviewed or reversed by a 
court. It would be only in the event that the Board acted 
arbitrarily and without the exercise of proper discretion, that 
its decision in any case would be subject to review. 

3. You also ask : "Would a pupil-nurse entering a train- 
ing school while that training school was on the accredited 
list be eligible for examination when she graduated, provided 
that the training school was not on the accredited list at the 
time of graduation ?" 

"Reversely, a pupil-nurse entering a training school that 
was not on the accredited list when she entered, and graduat- 
ing when the training school was on the accredited list, should 
this applicant be admitted to examination?" 

The same section of the Act of Assembly above referred to, 
provides, in part : 

"* * * Every applicant to be eligible for examination 
must furnish evidence, satisfactory to the Board, that he or 
she is twenty-one years of age or over, is of good moral char- 
acter, and has graduated from a training school for nurses 
which gives at least a two years' course of instruction, or has 
received instruction in different training schools or hospitals 
for periods of time amounting to at least a two years' course, 
as aforesaid, and then graduated, and that such applicant, dur- 
ing said period of at least two years, has received practical 
and theoretical training in surgical and medical nursing." 

The report showing training schools approved by the Board 
will necessarily be construed as a recommendation of such 
schools. There is nothing in the statute which authorizes 
the Board of Examiners to examine only those pupils who 
have pursued a course in, or graduated from, the "approved 
schools." 

The law provides that every applicant shall be examined 
who has the other requirements and who has "graduated from 
a training school for nurses which gives at least a two years' 
course of instruction, or has received instruction in different 
training schools or hospitals for periods of time, amounting to 
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at least a two years' course, and * * * daring said 
period of at least two years, has received practical and theo- 
retical training in surgical and medical nursing." 

The Board is not authorized to exclude from examination 
a pupil-nurse who has filled all of the requirements of the law 
merely because the course of instruction was pursued at a 
training school which has not been approved by the Board. 
The Act of Assembly is crudely drawn and I surest that 
if the experience of the Board indicates that it should have 
the right to decline to examine pupils who pursue their course 
of instruction in schools that have not been approved by the 
Board, the law should be amended to so provide. 



Insurance Companies 
Iniurance Companies— Change of name. 
Tlie Secretary of the Commonwealth has a right to use his discre- 



tion in the matter of changing the name of an insurance company. 

Attorney General's Department. Opinion to Thomas E. 
Donaldson, Insurance Commissioner. 

Hargest, Deputy Attorney General, April 23, 1919. 
We have your favor asking to be advised as to whether you 
have discretion in approving the change of name to be secured 
by an amendment to the charter of a domestic insurance com- 
pany. 

Section 2 of the Act of June 1, 1911, P. L. 559, relating to the 
incorporation of fire and marine insurance companies provides, 
in part : 

"Any name not previously in use by any existing 

company may be adopted, but such name must clearly 

designate the objects and purposes of the company. 

The Insurance Commissioner may reject any name or 

title when in his judgment it too closely resembles 

that of any existing company or is likely to confuse or 

mislead the public." 

The Insurance Commissioner, therefore, undoubtedly has 

the power to pass upon the name of any proposed insurance 

company and to reject a name which too closely resembles 

that of any other existing company, whether it be foreign or 

domestic. 

The law providing for the change of the name of an in- 
surance company is the Act of April 2, 1903, P. L, 251. It re- 
lates to all corporations and provides that any corporation may 
change its corporate title by a resolution of its Board of Direc- 



D.qitizeabyG00l^lc 



1919 DAUPHIN COUNTY REPORTS 103 

Forest Fires 
tors adopted by a two-third vote and approved at an annual or 
special meeting by a two-third vote. Upon the approval of 
the stockholders, the president is required to file in the office 
of the Secretary of the Commonwealth a certificate setting 
forth, among other things, the name which the corporation de- 
sires to adopt. 

"The Secretary of the Commonwealth shall examine 
the records in his office, and, if he find the name de- 
sired by said corporation does not conflict with the 
name of any corporation appearing upon said records, 
he shall require the said certificate to be recorded, and 
shall issue to the said corporation a certificate, under 
his hand and seal of his office granting to said cor- 
poration the use of the said new corporate title." 
The Secretary of the Commonwealth would find nothing by 
an examination of the records of his office. He would do the 
most obvious thing in order to practically carry out the provi- 
sions of this Act when an application for the change of a name 
of an insurance company is presented to him, namely, confer 
with the Insurance Commissioner for the purpose of ascer- 
taining whether the records of the Insurance Commissioner 
contain any name which conflicts with the name proposed. 

The law requires the Secretary of the Commonwealth to de- 
termine whether the new name conflicts with the name of any 
other corporation. 

I, therefore, advise you, that the Secretary of the Common- 
wealth has the right to use his discretion which undoubtedly 
would be exercised only after conference with the Insurance 
Commissioner in the matter of changing the names of in- 
surance companies. 



Forest Fires 
Chief Forest Fire Warden — Powers — Special Forest Fire Hazard 

Measures io prevent forest fires are within the police powers of the 
state, and to declare a condition which constitutes a special forest fire 
hazard to be a public nuisance and compel its abatement is a reason- 
able exercise of that power. 

The Chief Forest Fire Warden, under the eeneral authority of the 
Commissioner of Forestry, has power to declare a property to be a 

Sublic nuisance, where its condition is such as to render it a special 
31 est fire hazard. 

Attorney General's Department. Opinion to Robert S. 
Conklin, Commissioner of Forestry. 

Collins, Deputy Attorney General, May 8, 1919, 
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This Department is in receipt of your communication of 
the 25th ult, in which you ask to be advised as to the power 
of the Chief Forest Fire Warden to declare the following cases 
to be public nuisances and compel the abatement thereof. 

First : — Where there is a break in what is known as a "safety 
strip" along the right of way of a railroad. 

From your communication it appears that, despite the most 
approved spark arresters with which locomotives may be 
equipped, sparks emitted from locomotives along railroads 
traversing forest lands continue to be a source of forest fires. 
To further eliminate this risk the railroad companies in many 
places where there is danger of forest fires are establishing 
safety strips outside and along their rights of way by burning 
over a strip of land from twenty-five to thirty-five feet in width. 
This work is being done by the employees and at the expense 
of the railroads and under the general supervision of some 
forest warden, and with the permission of the owner of the 
abutting property. In some instances, however, permission 
to do this is refused by the owner of the property adjoining 
the railroad's right of way, and in consequence thereof it is 
further represented in your communication. 

"That the work done upon the property adjoining those who 
have refused permission to continue the safety strip is prac- 
tically lost and no protection is afforded to the general forest 
property back of the right of way because a spark may fall 
upon the unburned strip at any time and spread to the property 
immediately back of the strip that has been burned. If the 
safety strip is to be what it is intended to be, it is necessary 
that it be complete from one end of the fire hazard to the 
other and if it is to protect the forests adjoining the right of 
way and extending back probably for miles, it is necessary 
that the safety strip be complete." 

2. Where lumber slashings are left along and against 
the lines of State owned forest lands. 

It appears that in some places the owners of land ad- 
joining State forests have carried on lumber operations and 
left the slashings from such operations lying along the ad- 
joining State forests. 

The determination of the question submitted depends up- 
on the construction to be given certain provisions of the Act 
of June 3, 1915, P. L. 797. That Act established in the De- 
partment of Forestry a Bureau of Forest Protection, and 
authorized the appointment of a Chief Forest Fire Warden, 
who is charged with the duty and clothed with power "to 
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take such measure for the prevention, control, and extinc- 
tion of forest fires as will assure a reasonable protection from 
fire to woodlots, forests, and wild lands within the State." 
Among the powers given him are those pursuant to sub- 
sections (n) and (o) of Section 102, which read as follows: 

"(n) He shall have authority to declare a public nuis- 
ance any property which, by reason of its condition or oper- 
ation, is a special forest fire hazard, and, as such, endangers 
other property or human life. 

"(o) He shall notify the owner of the property, or the per- 
son responsible for the condition declared a public nuisance, 
and advise him as to the abatement or removal of such nuis- 
ance. In the case of a railroad, such notice shall be served 
upon the superintendent of the division upon which the nuis- 
ance exists." 

Section 1004 prescribes penalties for failure to comply vnth 
an order of the Chief Forest Fire Warden for the abatement of 



It is a well settled principle that the Commonwealth may, 
under its general police power, declare something to be a - 
public nuisance which was not such at common law. 

In Pittsburgh vs. Keech Company, 21 Super. Ct. 548, it was 
held : 

"It is settled that, within constitutional limits not exactly 
determined, the legislature may change the common law as to 
nuisances, and may move the line either way, so as to make 
things nuisances which were not so, or to make things lawful 
which were nuisances, although by so doing it affects the value 
or use of property." 

There is an extensive citation of authorities in point in the 
case of Train vs. Boston Disinfecting Compny, 11 N. E. Rept. 
929, (Mass.). In the course of the opinion rendered by Judge 
Devens, it was said: 

"But there can be no doubt of the right of the legislature 
to pronounce, under its police power, certain things or certain 
acts nuisances in themselves. Nor are such laws obnoxious 
to any constitutional provision, because they do not provide 
compensation to the individual whose liberty to keep or do, 
them is restrained. It may forbid entirely the exercise of 
certain noxious or offensive trades, or trades which it holds 
to be such, or only under such safeguards as it may prescribe ; 
it may forbid certain articles, as gun-powder, to be stored 
near habitations ; it may regulate the height of buildings ; and 
it may provide that these things may be regulated by ordi- 
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nance or by-laws of the respective cities or towns, or con- 
trolled by their authorities. It may determine when that 
which is otherwise property shall cease to be such if kept 
against law. (Citing cases) Where anything is declared a 
nuisance, by legislation, it is not competent for a party to show 
that it is not in fact one," 

A measure to prevent forest fires is unquestionably within 
the police power of a State, and to declare a condition which 
constitutes a special forest fire hazard to be a public nuisance 
and compel its abatement is clearly a reasonable exercise of 
that power. The conservation of our forests is a matter of 
public concern, affecting the general welfare of the Common- 
wealth and its people. In recognition thereof the Common- 
wealth, itself, has acquired an extensive body of forest land 
and is active in promoting and encouraging reforestation. 

It is a matter of common knowledge that fires annually 
ravage our forest lands inflicting severe loss and incalculable 
mischief. To prevent this the Commonwealth is expending 
large sums, the purpose of the foregoing statute being to pro- 
vide effective means and some efficient instrumentality to safe- 
guard against this recurring scourge. The Act should be given 
such a liberal construction and vigilant administration as will 
best effectuate its salutary ends. 

In the first of the above stated cases, if any break in a safety 
strip, as established along railroads, amounts to a condition 
of "a special forest fire hazard," the Act, in my opinion, vests 
in the Chief Forest Fire Warden, under the general control of 
the Commissioner of Forestry, the power to declare it a public 
nuisance and compel its abatement. It would be futile to es- 
tablish such safety zones and then permit any spot or link 
therein to remain in a menacing condition, and consequently 
render, in a large degree, useless all that had been done else- 
where in that vicinity to prevent the outbreak or spread of 
forest fires. The same is likewise true of slashings. It scarce- 
ly needs to be pointed out that a slashing along adjacent wood 
land adds a special fire danger to the latter. We may well 
conclude it was precisely to elimdnate dangers from just such 
cases as the above and those kindred thereto that led the Legis- 
lature to bestow the foregoing power upon the Chief Forest 
Fire Warden. 

No general rule can be laid down as to exactly what condi- 
tion amounts to "a special forest fire hazard." That is a fact 
to be determined and ascertained upon all the conditions of 
and surrounding each particular case. The duty to find such 
fact upon a survey of the whole situation rests with the 
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Chief Forest Fire Warden, and whenever he finds that a 
condition is such as to make it a special hazard, he should 
proceed promptly to have the owner of the property abate it. 
It is altogether probable that it will be found that the owner 
will voluntarily and readily join in this conservation work 
when the matter is brought to his attention by the Forest 
Warden. In case of persistent refusal or neglect to remedy 
in a reasonable and practicable way the condition complained 
of, the Chief Forest Fire Warden should declare it a public 
nuisance in the manner prescribed and proceed to have it 
abated. 

As a general proposition, you are accordingly advised that 
cases such as above stated are within the general scope of the 
power vested in the Chief Forest Fire Warden, under the gen- 
eral authority of the Commissioner of Forestry, to declare a 
property to be a public nuisance where its condition is, in fact, 
such as to render it " a special forest fire hazard." 



Commonwealth of Pennsylvania vs. The Shenango Furnace 

Company 

Corporatjon—Taz on coital stock— Tax on oqiital stock rcpr«' 

■ented by ownenhip of sharcB of stock of other corporatioiu. 

Since 1868, it has been the lejislative policy of the State of Penn- 
sylvania to relieve from personal property tax shares of stock of cor- 
porations liable ,to taxation on their capital stock. This policy arose 
out of the recognized identity of the capital stock and the shares 
composing it. To tax both would be double taxation. 

Where part of the capital stock of a Pennsylvania corporation has 
been exempted from taxation, because it was represented hy property 
permanently located outside of the State, the shares of stock repre- 
senting ithe capital stock so exempted are taxable as part of the capital 
stock of another Pennsylvania corporation owning them. 

Appeal from settlement for tax on capital stock. C. P. Dau- 
phin County, No. 107, Commonwealth Docket, 1916. 

Wm, M, Hargest, Depupty Attorney General, for plaintiff. 

Geo. M. Hosack for defendant- 

Kunkel, P. J., May 17, 1919. 

The facts in this case are as follows : 

The defendant is a corporation incorporated under the laws 
of this Commonwealth. It owns all the shares of the capital 
stock of the Shenango Steamship Transportation Company, 
also incorporated under the laws of this Commonwealth. The 
value of the shares thus owned, or of the entire capital stock 
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of the transportation company is $750,000; on $25,000 of which 
the capital stock tax was paid for the year in question. No 
tax, however, was charged or paid on the remainder of the 
capital stock valued at $725,000 because it was represented by 
property located outside of the State. 

The account appealed from was settled October 20, 1916, 
in which the defendant company was charged with a tax 
amounting to $4001.09. It paid $1795.63 but objected to the 
payment of the remainder of $2305.46 on the ground that the 
latter amount was a tax on its capital stock represented by 
its shares of stock in the transportation company of the value 
of $725,000 and that as that company had paid a tax on its 
capital stock the shares into which it was divided were not 
liable to taxation. 

DISCUSSION. 

Since 1868 it has been the legislative policy to relieve from 
the personal property tax the shares of stock of corporations 
liable for a tax on their capital stock. This appears from the 
Act of January 3, 1868, P. L. 1318, and from Sections 1, of the 
Acts of June 1, 1889, P. L. 420; June 8, 1891, P. L. 229; and 
June 17, 1913, P. L. 507. The policy arose out of the recog- 
nized identity of the capital stock and the shares composing it 
as one and the same subject, so that the taxation of the one 
is the taxation of the other and .that to tax both would amount 
to double taxation. Quoting from the last Act, that of 1913 
which imposes a tax upon the shares of stock in corporations, 
domestic and foreign, held or owned by individual residents 
or corporations of this State, the language, which is substan- 
tially the same as that in the previous Acts of Assembly re- 
ferred to, is: "except shares of stock in any * * * corpora- 
tion * * * that may be liable to a tax on its shares or its 
capital stock for State purposes under the laws of this Com- 
monwealth or relieved from the payment of the tax on its 
shares or capital stock for State purposes by the laws of the 
Commonwealth." 

The fundamental inquiry here is whether the shares of 
stock in the transportation company owned by the defendant 
company and representing part of the latter's capital stock 
are taxable under the facts in this case? It is quite clear 
that if the transportation company's capital stock composed 
of these shares has been taxed, the shares themselves 
cannot also be taxed and the defendant's capital stock repre- 
sented by them would not be liable for the tax here claimed. 
But the fact is, that $725,000 of the capital stock of the trans- 
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portation company has not been taxed. It was not liable to 
taxation because it was represented by property permanently 
located outside of the State. Not having been taxed the 
shares are not relieved from taxation. The statute only grants 
relief to the shares to the extent to which the capital stock is 
subjected to taxation. Here lies the difficulty with the de- 
fendant's contention. The transportation company has paid 
the tax on only a part of its capital stock. The defendant 
company owns all the shares. The tax on the remainder of 
the capital stock not having been paid, the shares in the hands 
of the defendant must answer for it. Unless taxed through 
its capital stock they would escape taxation altogether. We 
do not understand the statute to mean that when the tax has 
been paid on a part of the capital stock the shares into which 
it has been divided are wholly relieved of taxation. By a 
literal construction of the statutory provision, such a posi- 
tion might be sustained, but we are bound to construe it with 
due regard to the reason underlying its enactment and the 
purpose intended to be accomplished. As we have seen, the 
purpose was to avoid double taxation and the reason was the 
identity of the capital stock and the shares. To hold that the 
shares of the capital stock of a corporation, part of whose 
capital stock is not liable to taxation, are proportionately tax- 
able is not to fall short of carrying out the full intention of the 
statutory provision. 

It is also suggested that, as capital stock and the shares 
composing it are to be treated as one and the same taxable 
subject, the taxation of the shares in the present case amounts 
to the taxation of property outside of the taxing jurisdiction 
of the State as much so as would be the taxation of the capital 
stock representing such property. The identity of the two, 
however, was not intended to be effective except for the pur- 
pose of taxation only. Even for that purpose they were for- 
merly held to be separate and distinct subjects. Common- 
wealth vs. Standard Oil Co., 101 Pa. 119. At that time the 
holders of shares of the capital stock were liable to taxation 
on their shares and the corporation also was liable to a tax 
on its capital stock in its corporate capacity. Lycoming 
County vs. Gamble, 47 Pa. 106; McKean vs. County of 
Northampton, 49 Pa. 519; Whitesell vs. County of Northamp- 
ton, 49 Pa. 526. If we were to extend the identity beyond 
what we have indicated and to the point suggested by the de- 
fendant, the result would be that the resident holders of shares 
of stock in corporations, whose capital stock is not in this 
State and not liable to taxation here, would be relieved from 
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the payment of a tax on the shares held by them. Surely no 
such result was intended by the legislation to which we have 
referred. 

The ,very question which we are discussing was raised and 
decided, with but little comment, against the present conten- 
tion in Commonwealth vs. Westinghouse Air Brake Company, 
251 Pa- 12, on an appeal by that company. It may not be 
amiss therefore to repeat what was said by this Court in that 
case: 

"It is quite true in Com. vs. Fall Brook Coal Co., 156 Pa. 
488; Com. vs. Lehigh C. & N. Co., 162 Pa. 603; and in Com. 
vs. U. G. I. Co., 162 Pa. 602, it was said, that there was no 
distinction to be made between capital stock and shares of 
capital stock, and that the taxation of the one was the taxa- 
tion of the other. That, however, was only one of the reasons 
on which the decisions in those cases rested. They were 
placed also upon the provision of the taxing statutes which 
expressly excepted from taxation the shares of stock of cor- 
porations liable to the capital stock tax or exempted there- 
from. Actof June 1, 1889; Act of Junes, 1891, P. L. 229. It 
was clear from the provisions in the statutes that there was no 
intention to impose a tax on both the capital stock and the 
shares of which it was composed, but the exact contrary ap- 
peared. We would be carrying ^e conclusion there reached 
far beyond what we think the court ever intended it should 
be carried, if we were to hold the shares of capital stock 
owned by a Pennsylvania corporation in other corporations 
not doing business in the State, and whose capital stock is 
not taxable in this State, to be exempt from taxation. In 
speaking of the scheme under the statute for the taxation of 
stocks, Williams, J., in Com. vs. Fall Brook Coal Co., supra, 
said: 'This scheme includes every share of the stock in cor- 
porations created by, or doing business in this State, wherever 
it may be owned, by imposing the tax on the corporation. It 
includes every share of stock in corporations which the State 
cannot reach that may be held by any tax payer by requiring 
him to disclose his ownership and then assessing the shares 
he holds directly to him.' Thus the shares of stock are only 
relieved from taxation when the capital stock itself is taxed. 
The double taxation referred to in the Fall Brook and other 
cases was that which would have resulted from the taxation 
twice by the same taxing power of what was regarded as the 
same subject. The case presented by this appeal is quite dif- 
ferent. The subject of the tax here is the capital stock of 
the defendant company. Its capital stock is represented by 
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the shares of stock which it holds in other corporations out- 
side of this State. Those shares are taxable in this State, but 
the capital stock which they compose is not in this State and 
not subject to the taxing jurisdiction of this State. The 
statutory exception, therefore, does not apply- We are of 
opinion that the capital stock which is represented by shares 
of stock in the corporations which were not doing business 
in this State, and whose capital stock was not liable to taxa- 
tion here, is taxable." 18 Dauphin Co. Rep, 174, 

CONCLUSION. 
Wherefore we conclude : 

1. That the shares of stock in the transportation company 
of the value of $725,000 held and owned by the defendant com- 
pany are not exempt from taxation. 

2. That the capital stock of the defendant company repre- 
sented by such shares is not relieved from, but is subject to 
the capital stock tax. 

3. That the shares of stock in the transportation company 
and its capital stock composed thereof, is not to be treated as 
identical except for the purpose of avoiding double taxation. 

4. That the Commonwealth is entitled to recover as fol- 
lows: 

Tax charged $4001.09 

Amount paid 1795.63 

Amount unpaid $2305.46 

Interest from Dec. 20, 1916, 6 

per cent 328.58 

Attorney General's com-, 5 per 

cent 131.70 

Total $2765.74 

for which sum judgment is directed to be entered in favor of 
the Commonwealth and against the defendant unless excep- 
tions be filed within the time limited by law. 

o 

Game Law 
Game law — Special and local laws — Repeal. 
The local Act of March 16, 1873, P. L. 417, regulating the disposi- 
tion of fines in Monroe County is not repealed by later general statutes. 
Attorney General's Department. Opinion to Dr, Joseph 
Kalbfus, Secretary, Board of Game Commissioners. 
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Swoope, Deputy Attorney General, May 19, 1919. 

Your letter enclosing one of the District Attorney of Mon- 
roe County asking for the opinion of the Attorney General 
as to whether the local law of March 16, 1872, P. L. 417, 
regarding the payment of fines in Monroe County was repealed 
by any of the later statutes, duly received. 

In reply would say that the local law of March 16, 1872, P. 
L. 417, Section 1, provides: 

"That all fines, amercements and penalties imposed by the 
courts of Monroe County, and all recognizances declared for- 
feited by said courts, which under the existing laws are not 
payable to the Commonwealth of Pennsylvania for its own 
use, are hereby directed to be paid to the committee herein- 
after named, for the establishment and maintenance of a law 
library, to be kept in the court house or other county house 
of said county, for the use of the court and bar thereof," 

Under Section 5 of the Act of May 21, 1901, P. L. 266. 

"All moneys coming to any game protector as his part of 
any fine or penalty, under existing law, wherein he is the pros- 
ecutor, shall belong to the Game Commissioner," 

The amendment to the Game Law of April 17, 1913., en- 
acted on July U, 1917, P. L. 796, as to the disposition of fines 
and penalties, does not mention the bounty law of April 15, 
P. L. 126. 

Section 7 of the bounty law of April IS, 1915, P. L. 126, as 
to fines and penalties, provides as follows: 

"Each and every person who shall wilfully or fraudulently 
collect, or attempt to collect, any reward or bounty provided 
for by this act, to which he or they are not legally entitled 
under the provisions of this act; or shall aid or abet or assist 
in any capacity, ofTicial or otherwise, is an attempt to defraud 
the State through the collection or payment of any reward or 
bounty provided for by this act, shall be guilty of a misde- 
meanor, and, upon conviction thereof, shall, in addition to the 
penalty that may be imposed for perjury where a false af- 
fidavit is made, be sentenced to pay to the Commonwealth of 
Pennsylvania a fine of not less than one hundred dollars or 
more than five hundred dollars; or, in default of the payment 
thereof, with costs, shall suffer an imprisonment in the com- 
mon jail of the county in which the affidavit is made, for a 
period of one day in jail for each dollar of fine imposed and 
unpaid." 

The Act does not state that the fines and penalties collected 
for the violation of its provisions are to be payable to the 
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It has been decided by our Supreme Court that a local or 
special act is not repealed by implication by a subsequent 
g;eiieral statute containing inconsistent provisions on the same 
subject, in the absence of a clear and manifest legislative in- 
tent disclosed !hy the general act to repeal the local act. 

Parkway Opening, 249 Pa. 367. 

"A local law is presumably passed to meet local and ex- 
ceptional conditions, and a general statute is passed to meet 
general conditions, but this does not imply that the local 
conditions are changed, or that the legislature intended to 
change the law previously deemed necessary or appropriate 
to such local conditions." 

Commonwealth vs. Brown, 210 Pa. 29. 

"Where a prior law is local and particular, and the later law 
is general, there is no presumption of intention to repeal 
the prior law by the later one, but, on the contrary, this is 
a very strong presumption that no such intent existed." 

Commonwealth vs. Brown, 25 Super. Ct. 269. 

"A general repealing clause is not to be interpreted, when 
standing alone, as evidence of any intention to repeal prior 
local laws, unless there is something else in the act to evidence 
such intention." 

Starr vs. Caldwell, 17 Dist. Rept. 669. 

"A local statute is not repealed or affected ty a subsequent 
general act, where neither interferes with the other and both 
may be enforced." 

Pittsburgh Legal Journal vs. Bruff, 19 Dist. Rept. 591. 

As the Act of July 11, 1917, P. L. 796. under which the 
fines and penalties collected for violation of the game laws are 
payable to the Game Commission, does not mention the bounty 
law of April 15, 1915, P. L. 126, and there is no provision 
in the bounty law for the payment of the fines and penalties 
collected thereunder to the Game Commission, we advise you 
that fines collected for the violation of the bounty law are 
payable as in other cases of misdemeanor. Therefore, as there 
is nothing in the Acts quoted to repeal the special law of 
March 16, 1872, P. L. 417, Section 1, in regard to the payment 
of fines and amercements in Monroe County to the law library 
therein, it follows that the District 'Attorney of Monroe 
County is correct in his decision that fines collected for vio- 
lation of the bounty law of 1915 in Monroe County are pay- 
able to the law library and not to the Game Commission. 
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Banking Department, 

Banking Department— Act of May 21, 1919. 

Tliere is no such conflict between Sections 9 and 52 of the Act of 
May 21, 1919, as to invalidate eitiier of tlietn. 

Th-e legislature has power to appropriate a sum sufficient to meet 
the deficiency between the cost of the examination of building and 
loan associations by the Banking Department and the fees paid by 
bnilding and loan associations for such examination. 

Attorney General's Department. Opinion to John S. Fisher, 
Commissioner of Banking. 

Myers, Deputy Attorney General, May 26, 1919 

Your request for an opinion as to whether or not Section 
9 of the Act of May 21, 1919, relating to the organization, 
maintenance and operation of the Banking Department, and 
Section 52 of the same Act are in conflict is received. 

Section 9 (a) of the Act aforesaid provides that 

"The expenses of the banking department shall, until the 
first day of June one thousand nine hundred and nineteen, be 
paid by the State on requisition of the Commissioner ciif 
Banking and warrant of the Auditor General out of funds 
appropriated therefor. 

"From and after the date of the approval of this Act all 
moneys derived by the banking department from fees, assess- 
ments, charges, penalties and otherwise shall be paid by the 
Commissioner of Banking into the State Treasury for safe 
keeping, and shall by the State Treasurer be placed in a sep- 
arate fund to be available for the use of the banking depart- 
ment, upon requisition of the Commissioner of Banking. All 
such moneys so paid into the State Treasury are hereby spe- 
cifically appropriated to the banking department for the pur- 
pose of paying the salaries of the commissioner, the deputy 
commissioners, the examiners and the other employees of the 
department, and the expeness of the department, including 
the rental of such rooms or quarters as the Commissioner of 
Banking may deem necessary outside of the capitol. 

"The Auditor General shall upon requisition of the Commis- 
sioner of Banking, from time to time, draw warrants upon the 
State Treasurer for the amounts specified in such requisitions, 
not exceeding, however, the amount in such fund at the time 
of the making of any such requisitions," 

Section 52 provides — 

"This act shall take effect as of May first, nineteen nine- 
teen." 

Upon first reading, these sections seem to be in conflict, 
for Section 9 provides how the expenses of the Banking De- 



D.qitizeabyG00l^lc 



19W DAUPHIN COUNTY REPORTS US 

Banking Department, 
partment shall be paid from and after the date of the approval 
of the Act, and Section 52 provides that the Act shall go into 
effect as of May first, nineteen nineteen, while Section 9 also 
provides that the expenses of the Banking Department until 
the first day of June shall be paid out of funds appropriated 
therefor. Upon a careful examination of the whole Act, how- 
ever, I am of the opinion that the sections above quoted do 
not conflict. The appropriation for the expenses of the Bank- 
ing Department made by the Legislature of the Session of 
1917 continues until the end of the present fiscal year, to- 
wit. May 31, 1919, and Section 9 of the Act provides that the 
expenses until the first day of June shall be paid out of this 
appropriation. Section 52 provides that thei Act shall go 
into effect as of the first of May. Then the expenses of the 
Department from the time the Act goes into effect, or from the 
time the Commissioner of Banking starts to reorganize his 
department, up until the first of June would be paid out of 
this appropriation. In other words, the expenses of the Bank- 
ing Department from May 1 to June 1, 1919, shall be paid 
out of the appropriation for that Department as heretofore. 

The Commissioner, however, is authorized to immediately 
reorganize the Banking Department, in accordance with the 
provisions of the Act, and all moneys received from the date 
of the approval of the Act shall be paid by him into the State 
Treasury to be placed in a separate fund for the Banking 
Department, This means that all funds collected from the 
date of the approval of the Act shall be paid by the Com- 
missioner into the State Treasury. 

In the construction of statutes the various sections should 
be read that the whole shall stand, if possible, and I am of 
the opinion that there is no such conflict between Sections 9 
and 52 of this Act as to invalidate either of them. 

You have also requested my opinion on the question wheth- 
er or not the Legislature can make an appropriation to the 
Banking Department to cover the deficiency occasioned by the 
examination of building and loan associations. 

Section 9 (b) of the Act provides that all the expenses in- 
curred in the operation of the Banking Department shall 
be charged to, and paid by, the corporations and persons 
subject to the supervision of the Department in equitable 
proportions; provided, however, that the charge for the exam- 
ination of building and loan associations shall not exceed the 
sum of five dollars for each one hundred thousand dollars, 
or fraction thereof, of assets of said building and loan associa- 
tion, with a minimum charge to said building and loan asso- 
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ciation of ten dollars. I understand there are about 2^00 
building and loan associations subject to the provisions of this 
section, and that the fees from said associations for examina- 
tion will amount to about $32,000, which amount will not be 
sufficient to pay for the examination of said associations. In 
my opinion, there is no legal reason why the legislature can- 
not appropriate a sum sufficient to meet the deficiency thus 
created by the examination of these building and loan asso- 
ciations. 



Appropriations. 
Appropriatlona— Emercency pablic works fund — Lapse. 

The appropriation to th-e Emergency Public Works Fund did not 
lapse into the general fund in the State Treasury, on May 31, 1919. 

Attorney General's Department. Opinion to William C. 
Sproui, Governor of the Commonwealth of Pennsylvania. 
Schaffer, Attorney General, May 21, 1919. 

In your letter of the 20th inst. you ask to be advised wheth- 
er the appropriation covered by Section 7, of the Act of July 
25, 1917, P. L. 1193, lapses with the expiration of the fiscal 
year ending May 31, 1919. 

This Act provides for the extension of the public works of 
the Commonwealth during periods of extraordinary unem- 
ploym'cnt caused by temporary industrial depression, and ap- 
propriates a fund of $40,000 for that purpose, to be known as 
the Emergency Public Works Fund. 

The general principle may be stated to be that unless the 
Act making the appropriation is of such a nature that it 
could not have been expected or intended, reasonably, that 
the sum appropriated would be expended, or its expenditure 
actually contracted for by the end of the two fiscal years 
succeeding the meeting of the Legislature, the balance not 
expended or actually contracted for to be expended will be 
deemed to revert to the State Treasury at the end of the said 
two years. There is, however, no inflexible rule governing 
the matter and when the legislative intent to the contrary is 
apparent, the rule has no application and the appropriation 
remains available, to be expended, within a reasonable time, 
for the accomplishment of the purpose for which it was made. 

There is nothing in the language of this Act which places 
any limit on the time vrithin which the appropriation must 
be expended. The Act is not phrased in the language which 
is used in making appropriations for the government for 
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two years, nor is the language "$40,000, or so much thereof 

as may be necessary." The appropriation was made to the 
Emergency Public Works Commission "to be held for the 
purposes of this Act." This language, as well as the whole 
purpose of the Act makes it manifest that it was the legis- 
lative intent that the appropriation should remain available 
for the purpose of completing the great public work of the 
Commonwealth when conditions demand it. 

There is abundant precedent for this conclusion, and you 
are advised, therefore, that no part of the funds appropriated 
by this Act will lapse into the general fund in the State 
Treasury on May 31, 1919, but that it will remain available 
for the purpose of carrying out the provisions of the Act. 

I may add that the view herein expressed is in accord with 
the principle stated in an opinion of Attorney General Todd, 
dated June 15, 1906, Official Opinions of the Attorney Gen- 
eral, 1907-19C«, page 103. 



Estate of Mary H. McAllister, Deceased, 
Wills — Vested and contingent legacies. 
The will of testatrix provided, inter alia, that certain real estate 
should be rented and the net income therefrom divided annually to 
and among her three brothers. In the event of the death of any of 
the brothers the net income from the real estate to be divided among 
the surviving brother or brothers and the children of the deceased 
brother or brothers per stirpes, so long as any of the brothers should 
survive. The will further provided that upon the death ot the last 
surviving brother, the real estate should be sold and the net proceeds 
of th« sale distributed "to and among all my nephews and nieces, 
per capita, share and share alike." Held, sustaining exceptions to an 
auditor's report deciding that the Iegac}[ vested in the nephews and 
nieces living at the death of the last surviving brother, that the legacy 
vested at the death of testatrix in all ot her nephews and nieces then 

Exceptions to Auditor's Report. Orphans' Court of Dauph- 
in County. 

Wm. M. Hargest, J. Fred Jenkinson and J. E. Swain for ex- 
ceptions. 

M. W, Jacobs, Geo. R. Barnett and John H. Alricks, contra. 

Kunkel, P. J., May 29, 1919. 

It is conceded by the parties that the estate of the testatrix 
passed as personalty under the direction to sell contained in 
her will. 

The part of the will over which the present controversy 
arises reads as follows: 
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"Fifth: All other real estate to be rented to the best ad- 
vantage and the rents and net income therefrom to be divided 
annually to and among my three brothers, Boyd, John and Wil- 
liam, share and share alike. 

Sixth: In case of the death of either of my brothers the 
rents or net income of the said real estate to be divided as 
aforesaid to and among the survivors or survivor and the chil- 
dren of the deceased brother or brothers per stirpes so long as 
either of my said brothers shall live. 

Seventh : Upon the death of the last survivor of my broth- 
ers the said real estate to be sold by my Executors, and the 
net proceeds thereof distributed to and among all my nephews 
and nieces per capita, share and share alike. ' 

The question presented is whether the legacies given to 
the nephews and nieces by the seventh clause of the will were 
vested or contingent or in other words whether they took 
effect at the date of the death of the testatrix or at the death 
of the last surviving brother, the last surviving life tenant. 

It is well settled that the presumption is in favor of the 
vesting of a legacy and unless there be something clear and ex- 
plicit in the will indicating the contrary intent, it will be held 
to vest and take effect at the time of the testator's death. It 
is a general rule in the construction of wills that an interest 
is to be construed contingent only when it is impossible to 
construe it as vested. Rau's estate, 2S4 Pa. 464; McCauley's 
estate, 257 Pa. 377; Carstensen's estate, 196 Pa. 325. It is 
not pointed out nor can we find anything in the will before us 
which sug^sts any intention on the part of the testatrix to 
suspend the vesting of the interest which she gives to her 
nephews and nieces in the seventh clause of her will until the 
death of the last survivor of her brothers. It is true the time 
of its payment and enjoyment is postponed, but nothing more. 

The learned Auditor reached the conclusion that the legacies 
were contingent under the rule that "where there is no sub- 
stantive gift and it is only implied from the direction to pay, 
the legacy is contingent.' Although in the present case the 
gift is implied from the direction to sell the real estate and to 
distribute the net proceeds thereof to and among all the 
nephews and nieces, we do not think the rule is applicable. 
The rule is not absolute but conditional. It holds the legacy 
to be contingent "unless from particular circumstances or the 
whole face of the will a contrary intention is to be collected." 
Thus it is said "though there be no other gift than in the direc- 
tion to pay or distribute in future, yet if such gift or distribu- 
tion appears to be postponed for the convenience of the fund 
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or property, or where the gift is only postponed to let in 
some other interest, the vesting will not be deferred till the 
period in question." "Where the enjoyment of the gift over is 
postponed to accommodate the estate, or for the payment of 
debts, or to meet any other burden first imposed, and not 
chiefly on account of the character of the donee, it is regarded 
as a decisive circumstance in favor of immediate vesting," 
"The question is one of substance and not of form; and in all 
cases it is whether the testator intended it a condition prece- 
dent that the legatees should survive the time appointed by 
him for the payment of their legacies ; and the answer to 
this question must be sought for out of the whole will, and 
not in the particular expression only in which the gift is made." 
McClure's Appeal, 72 Pa, 414 and the authorities there cited. 

It does not appear from the provisions of the will that any 
other purpose was in the mind of the testatrix in postponing 
the gift to her nephews and nieces than to let in the life estates 
bequeathed to her brothers. She directs that her real estate 
shall be rented and the net income thereof divided annually 
to and among her three brothers during their lives and the life 
of the survivor, and in case of the death of either one, his share 
of the income to go to his children, and at the death of the last 
survivor the land to be sold and the proceeds thereof distrib- 
uted to and among all her nephews and nieces, per capita share 
and share alike. Nor is there anything in the will to indicate 
that the distribution after the death of the testatrix's brothers 
was directed on account of the age or character of her nephews 
and nieces, but only for the advantage and benefit of her 
brothers. 

Applying the doctrine referred to to this case, we must con- 
clude that the bequest to the nephews and nieces vested in 
those in being at the time of the testatrix's death. Thus it is 
stated, "where a legacy is made payable at a future time, 
certain to arrive and not subject to conditions precedent it is 
vested, where there is a person in esse at the time of the testa- 
tor's death capable of taking when the time of payment ar- 
rives, although his interest be liable to be defeated altogether 
by his own death." McCauley's Estate, supra. The same rule 
is expressed more explicitly as follows "Where a remainder 
is so limited as to take effect in possession if ever immediately 
upon the determination of a particular estate, which estate is 
determined by an event which must unavoidably happen by the 
efflux of time, the remainder vests in interest as soon as the 
remainderman is in esse and ascertained provided nothing but 
his own death before the determination of the particular estate 
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will prevent such remainder from vesting in possession." Sa- 
ger vs. Galloway, 113 Pa. 500. This doctrine and that to 
which we have already referred is recognized and affirmed in 
Marshall's estate, 262 Pa. 145. It follows that the nephew, 
the exceptant's father, who was living at the testatrix's death, 
but who died before the termination of the life tenancy took 
a vested interest under the will before us. 

ITie learned Auditor in holding that the legacies were con- 
tingent relied on Rosengarten vs. Ashton, 228 Pa. 389 and as 
we have already said on the doctrine that "where a direction 
to pay or transfer or divide among several persons at a future 
period, though the future period is annexed to the payment, 
possession or enjoyment, yet it is also annexed to the devise 
or bequest itself for in this case the direction to pay or transfer 
or divide contitutes the devise or bequest itself and therefore 
the vesting in interest is postponed and not merely the vesting 
in possession or enjoyment," but he overlooked the full doc- 
trine, that the question is one of substance and not of form, and 
of the intention of the testator to make it a condition precedent 
that the legatees should survive the time appointed for the 
payment of their legacies, which must be gathered from the 
whole will. In Marshall's estate, supra, the Court below held 
that, as there was a mere direction to pay, the legacy was 
contingent and relied upon Rosengarten vs. Ashton, supra, as 
authority for his ruling, but the Supreme Court on appeal, said, 
that it was not such authority, but that the condition of parti- 
cipation in the distribution of the estate of the testator in that 
case was life at the time of distribution, and reversed the lower 
Court holding the legacy was vested and re-affirming the doc- 
trine laid down in McClure's Appeal, supra. A careful reading 
of Rosengarten vs. Ashton very clearly shows that the deci- 
sion rests upon the language of the will then before the Court 
for it is distinctly stated "but no rule as to vested or contingent 
remainders is specially called for in construing the will before 
us, for as the intention of the testator most clearly appears, it 
must be given effect without regard to any rule," 

The learned Auditor based his conclusion also on the inter- 
pretation that the legacies were given to nephews and nieces 
as a class and not to them as individuals. This seems to us to 
be in disregard of the language of the will which does not 
declare the gift to be to a class composed of nephews and 
nieces, but to and among all my nephews and nieces per 
capita," thus individualizing them quite as much as if each had 
been named. However, the relevancy of this distinction to the 
question before us we are not able to see. Whether ^ven to 
a class or to the nephews and nieces nominatim the rule would 
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govern that the legacies to the class are vested in those who at 
the time of the testator's death fall within the class, Minnig 
vs Badorif, 5 Pa. 503; Rau's estate, supra. Here the nephew 
through whom the exceptant claims, was living at the time of 
the death of the testatrix and was therefore within the class 
named. 

For the considerations thus briefly stated, the exceptions 
3, 4, 5 and 6 are sustained and the report is remitted to the 
Auditor for correction in accordance with the view here ex- 
pressed. 



In the matter of the petition for rule to show cause why J. 
Robbin Bennett, a member of the Dauphin County Bar, should 
not be disbarred. 

Attomeya at law—Disbarment 

An attorney at law who has received mone^ from clients and ap- 
propriated it to his own use, who has been indicted for embezzlement 
and has fled from the county in which the indictment is pending and 
of whose bar he was a member, is Kuilty of such professional mis- 
behavior as justifies his disbarment from the practice of law in the 
county in which such professional misbehavior occurred. 

Rule to show cause why attorney should not be disbarred, 
C. P. Dauphin County, No. 23, March Term, 1919. 
Nead & Nead and Wickersham and Metzger for rule. 
McCarrell, J., May 22, 1919. 

On January 15, 1919, upon petition presented in this case 
we granted a rule to show cause why J. Robbin Bennett should 
not be disbarred. This rule was returnable February 24 1919. 
Notice was sent by registered mail to the respondent and an 
answer was filed by him February 24, 1919. This answer, 
although somewhat voluminous, is not satisfactory. It does 
not refer with sufficient particularity to the charges made 
against him and is shown by the testimony subsequently taken 
not to be in accordance with the facts. The matter was heard 
in open court March 14, 1919. The respondent was notified 
by re^stered mail of the time and place of hearing, but did 
not appear in person or by counsel. Testimony was taken 
and was filed April 14, 1919. The testimony sustains the alle- 
gations contained in the petition and it is not necessary to refer 
at length to all the allegations specifically. It dearly appears 
that the respondent as solicitor of the Progressive Wage Earn- 
ers Building and Loan Association received $250, which he was 
to pay R. S. Care, Esq., as part payment for some real estate 
which the Association was purchasing from Mr. Care. Re- 
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spondent retained this money and appropriated it to his own 
use and did not pay the same to Mr. Care. It also appears 
that he collected other sums of money for the said Building 
and Loan Association as its solicitor, which he did not turn 
over to the Association. It also appears that he collected $200 
from Peter W. Wade, to be paid to a Mr. Brown, and that he 
undertook to get from the Association, of which he was the 
solicitor, a loan of a sufficient amount to enable him, Brown, to 
purchase some real estate. The respondent paid $100 to Mrs. 
Miller, who owned the property which Brown desired to pur- 
chase, but did nothing further toward securing a loan from the 
Association or procuring a conveyance of the property from 
Mrs. Miller to Brown He appears to have appropriated this 
money to his own use. Respondent gave Brown a check for 
$200, dated January 2, 1918, but the bank refused to pay it and 
when Brown told Bennett that the check was no good, Bennett 
told him to keep the check. In this transaction respondent 
received $350 of money belonging to Brown, which he has 
never turned over to him. He received this money as solicitor 
of the Building and Loan Association. Other sums of money 
were received by the respondent as attorney at law, which 
he has not apparently accounted for, and from all the testimony 
it appears that respondent has misbehaved as an attorney at 
law. His conduct is clearly dishonest and cannot be approved 
or overlooked. The duties and responsibilties of an attorney 
at law have been frequently considered in numerous Pennsyl- 
vania cases, some of which we referred to in our opinion in the 
matter of the disbarment of Harry M. Bretz, a member of 
this bar, ante page 29, entered to No. 437 January Term, 
1917. The authorities which we cited there are applicable 
ihere. In re Davies, 93 Pa. 116; Kennedy's Disbarment, 178 
Pa. 232; Maire's Disbarment, 189 Pa. 99. The respondent 
has been indicted for embezzlement and that indictment is still 
pending in the Court of Quarter Sessions. The respondent 
has left the County of Dauphin and appears to be a fugitive 
from justice. Justice demands that the Court, the bar and the 
public shall be protected from such professional misbehavior 
as was practiced by the respondent in this case. It is therefore 
now ordered, adjudged and decreed that the name of J. Robbin 
Bennett be and the same is hereby stricken from the roll of at- 
torneys permitted to practice law in the several courts of the 
County of Dauphin,. and he is therefore now disbarred from 
practicing as an attorney therein. 
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Hummelstown Consolidated Water Company, and Charles 
H. Kinter, Receiver of Hummelstown Consolidated Water 
Company, Defendants 

C orporatione — Mortgasee— Foreclosure 

Notice of election of a majority of bond holders to declare the whole 
principal of all of the bonds secured by a mortgage given by corpora- 
tion to be immediately due and payable, on account of default in pay- 
ment of interest in accordance with the terms of the mortgage, is 
properly served by leaving a copy of the notice at the office of the 
corporation with the clerk in charge, who looked after the affairs of 
the corporation in the absence of the president. 

The election and declaration of bond holders, to declare the principal 
of bonds secured by a mortgage given by a corporation to ba imme- 
diately due, are the inception of foreclosure proceedings and the 
trustee under the mortgage is limited to the reasons stated in such 
election and declaration. 

An agreement by the holders of bonds secured by a mortgage given 
by corporation, that tTie rate of interest be reduced for a period named, 
is not a suspension of the time for the oerformance of the covenants 
of the mortgage. 

Payment by the president of a corporncion of interest, at a reduced 
rate, to bondholders who had transferred their bonds to a bond- 
holders' committee, is not a compliance with the terms of the mortgage 
relating to the payment of interest. 

Action by a committee of the holders of bonds of a corporation, 
secured by mortgage, is not a prerequisite to proceedings to declare 
the whole principal due, owing to default in the payment of interest. 

Bill in equity for foreclosure of mortgage. C. P. Dauphin 
County, No. 589, Equity Docket. 

Charles H. Bergner for plaintiff. 

Wm. H. Sponsler and Geo. R. Heisey for defendants. 

Henry, P. J., 52nd Judicial District, Specially presiding. 
May 31, 1919. 

The Plaintiff in this case is asking for a decree authorizing 
the foreclosure of a mortgage given by the defendants and 
under which the plaintiff is named as Trustee for the bond- 
holders. The question for determination is whether the plain- 
tiff is entitled to the decree prayed for, involving the default 
by the defendants in performance of that covenant of the 
mortgage upon which the falling due of the principal depends, 
and the observance of the conditions which make such default 
operative. 

The mortgage provided for the taking possession by the 
Trustee of the property covered by the mortgage, after certain 
notice and demand, upon the default in the payment of interest, 
or default in the performance of any of its covenants, continued 
for ninety days. 
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For alleged default in the payment of interest, for admitted 
defaults in the payment of taxes due the Commonwealth of 
Pennsylvania, covering a number of years, and for alleged 
defaults in keeping and maintaining the property covered by 
the mortgage, in good condition and order, the Trustee de- 
manded that the possession of the property be turned over to 
it, which surrender being refused the Plaintiff filed a bill in 
Equity in^his Court, under which a Receiver for the Defendant 
Company was appointed. 

The bonds secured by the mortgage were dated April 2, 1906, 
and the principal thereof was payable on or before the First 
day of April, 1926, with interest payable semi-annually on the 
first days of October and April of each year. 

Article VI of the mortgage provided that in the event of 
default in the payment of any installment gf interest upon the 
bonds, or any of them, or in the performance of any of the 
covenants of the mortgage, and such default should continue 
for ninety days, a majority in value of the outstanding bonds 
could elect in writing and notify the Company and the Trustee, 
whereupon the whole principal should be declared by the 
Trustee to be, and should become due and payable. 

The Company was in default in the payment of interest on 
the bonds maturing April 1, 1915, and October 1, 1915. On 
April 10, 1916, a committee representing more than a majority 
in value of the outstanding bonds, the bonds having been 
deposited with the committee and by them with the depositary, 
the Trustee, as required by the terms of the mortgage, gave 
notice in writing to the Trustee, the Plaintiff, that they elected 
that the whole principal of all the bonds secured by the mort- 
gage should be declared to become immediately due and pay- 
able, because of the default in the payment of interest due 
April 1, 1915 and October 1, 1915, which default had continued 
for more than ninety days, which notice was served on the 
Plaintiff and the Defendant on April 11, 1916. 

Some question has been raised as to the service of this 
notice upon the defendant Company but it is clearly establish- 
ed that the notice was served by leaving a copy at the office 
of the defendant which was then in charge of the clerk of the 
President of the Hummelstown Consolidated Water Company, 
and this clerk looked after the affairs of the Company in the 
absence of the President. 

Pursuant to this notice the Trustee, on April 12, 1916, gave 
notice in writing to the Defendant, reciting the aforesaid 
notice and election and declaring the principal and interest of 
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the bonds secured by said mortgage to be due and payable. 
This election and declaration further recited that the cause 
and ground therefor, was the default in the payment of interest 
on said bonds maturing April 1, 1915 and October 1, 1915, 
which default had continued for a period of more than ninety 
days. 

We agree with the contention of the defendant that this 
election and declaration are the inception of this foreclosure 
proceeding and that the Plaintiff is limited by the reasons there 
stated, namely, the default in the payment of interest, as the 
ground for declaring the principal to be due and payable. It 
is true that the bondholders might have made the non-payment 
of taxes due to the Commonwealth of Pennsylvania and the 
neglect to keep the property in proper condition and repair, 
additional grounds for anticipating the due date of the princi- 
pal of these bonds, but having failed to take advantage of these 
conditions in the election and notice given to the defendant and 
the Trustee, these reasons cannot now be considered as in any 
way sustaining this proceeding. 

The defendant contends, however, that the bondholders and 
the Trustee are precluded from foreclosure proceedings at this 
time owing to a so-called "extension agreement" entered into 
by almost all the bondholders. This agreement was dated 
July 7, 1915, to be effective October 1, 1915, and embodied the 
recommendations of a certain bondholders committee. These 
recommendations were with respect to bonds of a number of 
presumably related companies and in some cases provided for 
a complete suspension of the payment of interest for a certain 
period of time, in other cases, for suspension during a period 
of one year and six months, but in the case of the defendant 
the provision was that "the interest be reduced from five to 
four per cent, per annum for a period of three years, so that 
the taxes due by said Company to the Commonwealth of Penn- 
sylvania may be gradually liquidated." 

It is very evident that the term "extension" applied es- 
pecially to those cases in which the total suspension of interest 
was suggested, and that the provision with respect to the de- 
fendant company is not a suspension of the time for perform- 
ance of the covenants of the mortgage, but simply a forgiving 
of a portion of the interest. This agreement also provided that 
the extension might be terminated by the committee "for 
violation of the conditions upon which the respective exten- 
sions shall have been made." Such conditions as there are in 
this agreement are apparent upon its face and they do not em- 
brace a default in the payment of interest or a breach of the 
covenants of the mortgage. 
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On October 21, 1915, holders of bonds aggregating $75,900, 
formed what was known as a bondholders committee, and pur- 
suant to their agreement the bonds with coupons were assign- 
ed to a committee under what was designated as an "absolute" 
sale of the bonds, with power to employ counsel, agents, ac- 
countants, engineers, etc, to make expenditures, incur in- 
debtedness, institute suits, pledge and hypotliecate bonds, sell 
the bonds, collect the principal and interest, and reduce the 
rate of interest for a limited time. By the terms of the bonds 
the interest was only to be payable upon surrender of the cou- 
pons. Subsequent to the surrender and transfer of these bonds 
and subsequent to the default in the payment of the interest in 
1915, Mr. Gring, the President of the defendant, paid the in- 
terest, at the reduced rate, to some bondholders who had thus 
assigned their bonds, and upon $121,000 of the principal 
of the mortgage for the payment maturing on April 1, 1915, 
and upon $120,000 of the principal for the payment maturing 
October 1, 1915. No payments were made for 1916, 

It is contended that this is a substantial compliance with the 
provisions of the mortgage relating to payment of interest; 
but the mortgage provides for the proceeding to declare the 
whole of the principal due and payable upon non-payment of 
the interest upon any of the bonds and here, admittedly, the 
interest was not paid upon $4,000 on April 1, 1915, and upon 
$5,000 maturing October 1, 1915. But aside from this, the 
payment as made was not in accordance with the terms of the 
mortgage, upon surrender of the coupons, and was not made to 
the holders of the legal title to the bonds. The assignment 
by its terms is stated to be "absolute" and yet these bondhold- 
ers may have had an equitable interest, from the indications 
upon the face of the agreement, but that equitable interest, as 
well as the control of the legal title, could only be made avail- 
able after setting aside the agreement with and transfer to the 
bondholders committee. We must, therefor, conclude that 
the interest due April 1, 1915 and October 1, 1915, was not 
paid in accordance with the terms of the mortgage, and that 
such default continued for a period of over ninety days. 

The defendant further contends that notice of the election 
of the bondholders to declare the principal of the bonds due 
and payable was not given to the defendant, The Hummels- 
town Consolidated Water Company. Under the amendment 
to the Bill it was established that this notice was left at the 
office of the Company at Harrisburg and in the absence of the 
President was handed to his clerk or Secretary who was in 
charge, and who looked after affairs of the Company, as well 
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as the business of the President in his absence. This, we 
think, was good service of a notice, as it would be of process. 
All other notices were admitted by the Answer to have been 
given. 

The default being beyond question and the requirements of 
the mortgage with respect to declaring the principal due and 
payable having been followed, the Plaintiff is entitled to be 
granted the relief prayed for. 

From the evidence submitted the Court finds the following 
facts : — 

I — The Commonwealth Trust Company, the Plaintiff, is a 
Pennsylvania corporation with power to execute trusts, and 
the Hummelstown Consolidated Water Compny, the Defend- 
ant, is a Pennsylvania corporation organized for the purpose 
of supplying water to the public of a certain locality. The 
defendant company is now in the hands of a Receiver. 

2 — The Plaintiff is the Trustee for the bondholders under a 
mortgage dated April 10, 1906, to secure a bonded indebted- 
ness of $125,000, the principal thereof maturing April 1, 1926, 
and the interest at five per cent, per annum payable semi- 
annually on the first days of April and October in each year. 
The interest was payable at the office of the Plaintiff upon 
surrender of the coupons accompanying the bonds. 

3 — Article VI of said mortgage provided that "in case the 
Company shall make default in the payment of any installment 
of interest upon the bonds secured hereby, or any of them, or 
in the performance of any of the covenants herein contained on 
its part to he performed, ***** and in case such default shall 
continue for ninety days, then, and in such case, if the holders 
of a majority in value of the outstanding bonds hereby secured 
shall so elect in writing and notify the Company, its successors 
or assigns, and said Trustee, the whole principal of all the 
bonds hereby secured shall thereupon be declared by the 
Trustee to be, and shall immediately become due and payable, 
and it shall be the duty of the Trustee, upon request in writing 
signed by the holders of a majority in value of said bonds then 
outstanding, and upon the deposit with the Trustee of the 
bonds then held by those making such request in writing, and 
upon being indemnified to its satisfaction, to institute proper 
proceedings at law or in equity to enforce the lien hereby 
created." 

4 — The defendant company did not pay the interest upon 
said bonds maturing April 1, and October 1, 1915, and con- 
tinued in such default for a period of over ninety days. On 
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October 21, 1915, the bondholders owning bonds secured by 
said mortgage, aggregating $75,900, assigned their bonds to 
the bondholders committee under an agreement declared to be 
a sale of the bonds and with power to sell, pledge, and gener- 
ally to exercise the rights of the owner over them. 

5^-The said bondholders committee on April 10, 1916, by 
notice in writing given to the Plaintiff and the Defendant, 
elected that the whole principal of all the bonds secured by said 
mortgage should be declared to be due and payable for default 
in the payment of interest due April 1, and October 1, 1915, 
which notices were served upon the Plaintiff and Defendant 
on April 11,1916. 

6 — On April 12, 1916, the Plaintiff by a notice in writing 
duly served upon the defendant declared the whole of the 
said principal and interest of the bonds secured by said mort- 
gage to be due and payable, 

7 — Prior to the giving of these notices, bonds, the principal 
whereof amounted to $75,900, were deposited with the Plaintiff, 
the Trustee, in accordance with the terms of the mortgage. 

8 — On July 7, 1915, the holders of bonds, secured by said 
mortgage aggregating $119,000, entered into an agreement in 
writing by which the rate of interest upon said bonds was re- 
duced from five to four per cent, for the period of three years 
from October 1, 1914, and the provisions of a Resolution of the 
bondholders committee representing bond issues of different 
corporations, dated May 21, 1915, were made a part of this 
agreement. 

9 — ^That after the period of default in the payment of said 
interest had become complete, Mr. Gring, the President of the 
defendant, paid to bondholders who had assigned and transfer- 
red their bonds to the bondholders committee, interest at the 
reduced rate upon $121,000 of the payment falling due April 1, 
1915, and upon $120,000 of the payment falling due, October 1, 
1915. 

10 — The Court affirms the First, Second and Third requests 
for findings of fact submitted by the Plaintiff, and affirms the 
First, Second, Third, Fourth, Fifth, Sixth, Seventh, Ninth, the 
second paragraph of the Eleventh, Twelfth, Thirteenth, Four- 
teenth, Sixteenth, and Seventeenth requests for fiqdtng of fact 
submitted by the defendant, and the facts therein stated may 
be considered as found by the Court from the evidence pre- 
sented. 

It is to be noted, however, that the foregoing nine findings 
of fact cover the essential facts of the case, and a number of 
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those embraced in these requests are rather a matter of the 
history of this Company and have only an indirect bearing, if 
any, upon the decision of this case. 

The Eighth, Tenth, first paragraph of Eleventh, Fifteenth, 
Eighteenth Requests of the Defendant for findings of fact are 
declined. 

The said requests of the Plaintiff and Defendant are append- 
ed to this Opinion and may be considered a part thereof. 

The Court also states the following conclusions of law; — 

1 — ^The Defendant, The Hummerstown Consolidated Water 
Company, is in default in the performance of the covenants of 
the mortgage in question, by non-payment of the interest due 
April 1, 1915 and October 1. 1915. 

2 — The so-called "extension" agreement does not extend the 
time of performance of the covenants of the mortgage and 
payment of interest as therein provided, excepting that the 
rate of interest is reduced to four per cent. 

3 — ^That action by the committee recommending the ex- 
tension agreement is not a prerequisite to a proceeding to de- 
clare the whole of the principal due and payable owing to de- 
fault in the payment of interest. This was not one of those 
"conditions" contemplated by the parties for the breach of 
which the so-called "extension agreement" could be terminated. 

4 — The payment of interest by David Gring to the bondhold- 
ers who had assigned and transferred their bonds to the bond- 
holders committee, was not a payment of interest as provided 
for and contemplated by the mortgage. 

5 — All preliminary steps to elect and declare the whole of 
the principal due and payable were taken as provided by 
Article VI of the mortgage. 

6 — The Plaintiff is entitled to a decree of foreclosure as pray- 
ed for in the Bill. 

7 — The above stated conclusions are all that are deemed 
necessary in this case. 

The one conclusion of law as submitted by the plaintiff is 
declined for the reason that it is based upon facts that are not 
made the basis of the proceeding under the Sixth Article of 
the mortgage. The First, Second, Third, Fourth, Eighth and 
Twelfth conclusions of law submitted by the Defendant are 
affirmed and should be considered a part of this Opinion. 

The Fifth, Sixth, Seventh, Ninth, Tenth, Eleventh and 
Thirteenth conclusions of law submitted by the defendant are 
declined. 
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And now, to wit, this 31st day of May, 1919, this cause came 
on to be heard upon Bill, Answer, replication and proofs, and 
upon consideration thereof it is ordered, adjudged and decreed : 

1 — That the said mortgage is a lien upon the property, fran- 
chises, lands, rights of way, engines, pumps, pipes, pipe-lines, 
poles, wires, reservoirs, intakes, machinery, dynamos, interests 
and assets, and upon all the estate, right, title and interest in 
and to the same of said defendant, Hummelstown Consolidated 
Water Company, whether the same were owned and described 
in'the mortgage at the date of its execution And delivery, April 
2, 1906, or were acquired by purchase, lease or otherwise, sub- 
sequent to the execution and delivery of said mortgage, and 
the holders of said bonds secured by said mortgage are entitled 
to the benefit thereof. 

2 — ^That default was made in the payment of interest on said 
bonds due on the First day of April, 1915, and on the First day 
of October, 1915, and that such default has continued with re- 
spect to the payment of interest aforesaid, for more than a 
period of ninety days and that the principal sum of all of said 
outstanding bonds is now due and payable, and that a public 
sale of the mortgaged premises, franchises, rights, property 
and contracts shall be made by the plaintiff, as Trustee, in ac- 
cordance with the terms of said mortgage; and all equity of 
redemption and other interest of said mortgagor in said prem- 
ises and franchises, as well any right, title and interest that the 
said Charles H. Kinter, Receiver of Hummelstown Consoli- 
dated Water Company, may have in the property thereof, shall 
be forever discharged and barred, by such sale. 

Counsel may submit a supplementary decree, if deemed 
necessary. 

PLAINTIFF'S REQUESTS FOR FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 

1. That Hummelstown Consolidated Water Company has 
defaulted in the payment of interest on its first mortgage bonds 
by failing to pay the interest on one or more of said bonds rep- 
resented by coupons due April 1, 1915, October 1, 1915, April 1, 
1916, and October 1, 1916, and that default in payment of said 
interest has continued for more than ninety days, 

2. That Hummelstown Consolidated Water Company has 
failed to pay taxes due by it to the State of Pennsylvania for 
the years 1909, 1910, 1911, 1912, 1913, 1914 and 1915. 
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3. That Hummelstown Consolidated Water Company has 
failed to keep and maintain the property conveyed by it in the 
tni^rtgage securing first mortgage bonds to the amount of One 
hundred twenty-five thousand dollars ($125,000) par value in 
good c;)adition and order. 

Conclusion of Law 
1. That by reason of default in the payment of interest nii 
one or more of its first mortgage bonds repiesented by cou- 
pons due April 11, 1915, October 1, 1915, April 1, 1916, and 
October 1, 1916 and by failure to pay the taxes due the Com- 
monwealth of Pennsylvania and by failure to keep 
the property conveyed in mortgage in good condition and 
order, the Hummelstown Consolidated Water Company is 
in default under the provisions of its mortgage dated April 
2, 1906 and recorded in the office of Recorder of Deeds for 
Dauphin County, in mortgage book "T)," Vol. 8, p. 320, and 
a decree foreclosing the mortgage aforesaid and directing 
the sale of the premises and franchises covered by said 
mortgage should be entered. 

DEFENDANTS REQUESTS FOR FINDINGS OF 

FACT AND CONCLUSIONS OF LAW 

Findings of Fact 

FIRST: That the Hummelstown Consolidated Water 
Company, one of the defendants in this bill, did on the 1st 
April, 1906, execute and issue a certain series of corporate 
bonds in the aggregate sum of $12.'i,000 par, protected by a 
first mortgage on all its property and franchises, and of 
which mortgage the Commonwealth Trust Company, plain- 
tiff, was constilutcd mortgagee and trustee, and which 
bonds are known as said water company's "First Mortgage 
Bonds." 

SECOND: That said "First Mortgage Bonds," under 
their terms, bore interest at the rate of five per cent. (5%) per 
annum, payable semi-annually on the 1st days of April and 
October of each year and are due, as to the principal thereof, 
on the 1st day of April, 1926; that said bonds were to be free 
of taxes which the said water company, the defendant, con- 
tracted to pay for all bondholders, as well all other taxes due 
by the said water company and which, by law, might or would 
become superior in lien to the mortgage securing said bonds. 

THIRD: That the said water company, defendant, was 
unable to pay, and defaulted upon, its semi-annual interest of 
two and one-half per cent. (2j^%) on said bonds due on the 



D.qitizeabyG00l^lc 



132 DAUPHIN COUNTY REPORTS Vol. 1919 

Commonwealth Trust Co. vs Hummelstown Water Co. 
1st April, 1915, as well also defaulted in the payment of its 
taxes due to the Commonwealth, which, at the time of the 
default in the payment of said interest, had accumulated to 
the amount of some $4,677.40, which had then and there be- 
come, or was about to become, a lien on the property and 
franchises of the def<*ndant company prior and superior to 
the mortgage securing said "First Mortgage Bonds," 

FOURTH : That by the terms of the said mortgage secur- 
ing said "First Mortgage Bonds," relating to any default for 
the non-payment of any semi-annual interest or for any default 
for the non-payment of taxes which might or should become a 
lien superior to the lien of the said mortgage, or for any other 
default under said mortgage, it was provided as follows in 
haec verba; 

"ARTICLE VI" 

"In case the Company shall make default in the payment 
of any installment of interest upon the bonds secured hereby, 
or any of them, or in the performance of any of the covenants 
herein contained on its part to be performed, other than to 
pay the principal of the bonds hereby secured at maturity 
thereof, and in such case default shall continue for ninety (90) 
days, then, and in such case, if the holders of a majority in 
value of the outstanding bonds hereby secured shall so elect 
in writing, and notify the Company, its successors or assigns, 
and said Trustee, the whole principal of all the bonds hereby 
secured shall thereupon be declared by the Trustee to be, and 
shall immediately become due and payable and it shall be the 
duty of the Trustee, upon request in writing signed by the 
holders of a majority in value of said bonds then outstanding, 
and upon the deposit with the Trustee of the bonds held by 
those making such request in writing, and upon being indem- 
nified to its satisfaction, to institute proper proceedings at law 
or in equity to enforce the lien hereby created. 

FIFTH r That of date the 7th day of July, 1915, holders of 
more than two-thirds par of the $125,000 par constituting the 
entire issue of the "First Mortgage Bonds" of the Hummels- 
town Consolidated Water Company, in consideration of one 
dollar to each bondholder paid by the defendant company and 
of certain benefits and advantages to each of them moving 
from the said Hummelstown Consolidated Water Company, 
contracted and agreed with said water company, defendant, 
that they and each of them respectively would take, four per 
cent. (4%) per annum interest on their respective bonds in- 
stead of five per cent. (5%), the rate of interest nominated in 
said bonds, for the period of three (3) years from the 1st of 
October, 1914. 
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SIXTH: That said agreement was entered into at the in- 
stance and upon the recommendation of a certain advisory 
committee called in said agreement "Bondholders' Committee 
of the Paxtang Consolidated Water Company, which last 
named company was then operating said Hummelstown Con- 
solidated Water Company property and was then, and still is, 
its principal stockholder, which recommendation was as fol- 
lows: 

"(1) That upon the bonds of the Hummelstown Consoli- 
dated Water Company, dated April 1, 1906, and known as the 
"First Mortgage Bonds," the interest be reduced from five to 
four per cent, per annum for a period of three years, so that 
the taxes due by said Company to the Commonwealth of Penn- 
sylvania may be gradually liquidated" and as contained in a 
resolution adopted by the said "Bondholders' Committee" at 
Lebanon, Pa., on the 21st day of May, 1915. 

SEVENTH : That the terms, conditions and hmitatton, as 
well the objects and purposes of the said resolution of the 21st 
May, 1915, adopted by said "Bondholders' Committee," as 
aforesaid, were specially covenanted and agreed to by the said 
contracting bondholders with the said Hummelstown Consoli- 
dated Water Company and by particular words made a part 
of the said agreement of the 7th July, 1915, so that said reso- 
lution by said agreement became incorporated into the same. 

EIGHTH: That the defendant company, under said agree- 
ment of the 7th July, 1915, and in compliance therewith, paid 
the semi-annual interest at four per cent. (4%) due 1st April 
and 1st October, 1915, to the said contracting bondholders and 
to other bondholders to the amount of about $120,000 of the 
$125,000 issued and outstanding as aforesaid, which interest at 
said rate per centum each of the holders of said bonds accepted 
from the defendant company in lieu of the five (5) per centum 
rate provided in the said bonds. 

NINTH: That of date the 29th March, 1916, certain per- 
sons, calling themselves the "Bondholders' Protective Com- 
mittee, Hummelstown Consolidated Water Company," and 
claiming the right to represent and act for the owners' of 
$75,900 par of the said First Mortgage Bonds, notified the 
plaintiff herein as trustee that such bondholders did elect to 
demand that the trustee take possession of the plant and prop- 
erty of the defendant company under the provisions of Article 
V of the mortgage upon three several defaults set out in said 
notice, to wit: (a) By a failure to pay the serai-anpual interest 
upon the First Mortgage Bonds due the 1st April, 1915, and 
the 1st October, 1915, which default had continued, as alleged. 
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for more than ninety (90) days ; (b) By failure to pay the taxes 
due the Commonwealth by said defendant company as they ac- 
crued, thereby permitting a lien superior to said mortgage, 
and (c) By not keeping the property in good condition. 

TENTH : That in accordance with the said notice and de- 
mand the said trustee, and plaintiff herein, moved thereto by 
the said Bondholders' Committee, did, on the 22nd April, 1916, 
at No, 573 Equity Docket of this court, begin, by bill in equity 
under the terms of the said first mortgage, proceedings to ap- 
point a receiver for the defendant company and thereupon this 
court did, against the protest of the defendant company, ap- 
point CHARLES H. KINTER such receiver, who immediately 
took possession of the defendant's property and its whole in- 
come and ever since has had such possession, has solely operat- 
ed it and been in receipt of the defendant company's whole 
earnings and income, by which action the defendant company 
was prohibited from operating its property and paying further 
interest and gradually liquidating the taxes or keeping the 
property in as good condition of repair as it was at the date of 
the appointment of said receiver. 

ELEVENTH : That on the 10th April, 1916. the said com- 
mittee served a notice on the plaintiff as trustee, on the same 
basis of bonds, that it elected to demand that the whole issue 
of bonds be declared due by the trustee as provided by Article 
VI of the said mortgage "because of the default which has 
taken place by the Hummelstown Consolidated Water Com- 
pany in the payment of interest upon such bond is.sue due 1st 
April, 1915, and 1st October, 1915, and which default continued 
for more than ninety days," but neither prior thereto, then or 
afterwards served such notice in witing upon the defendant 
company. 

That in accordance mth the notice and demand of the said 
bondholders committee, of date the 10th April, 1916, the plain- 
tiff as trustee, did, on the 12th April, 1916, declare all the 
bonds of the entire issue due upon the same default mentioned 
and set out in the said notice and demand of the said bond- 
holders committee of the 10th April, 1916. 

TWELFTH: That of the said holders of the $75,900 par 
principal of the bonds deposited with the plaintiff as trustee, 
under the terms of the said mortgage and v.hich constitutes 
the foundation of the right of the plaintiff to move herein 
upon the demand of a "majority in value of the outstanding 
bonds," or any bondholders committee representing such bond- 
holders, the holders of at least $71,600 par principal of said 
$75,900 signed the agreement of the 7th July, 1915. 
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THIRTEENTH: That the said bondholders who through 
their committee moved the court to the appointment of a 
receiver, through the $75,900 par principal theretofore deposit- 
ed with the plaintiff herein as trustee, are identically the same 
bondholders, the same committee, with the same bonds as a 
basis, which are now moving the plaintiff herein as trustee to 
the prayer of the present bill. 

FOURTEENTH: That on or about the 28th March, 1917, 
subsequent to the filing of the present bill herein and answer 
filed thereto, the said Bondholders' Protective Committee 
lodged with the trustee and the plaintiff herein $24,800 addi- 
tional First Mortgage Bonds, the holders of which to the 
amount of $21,600, at least, signed the agreement of the 7th 
July, 1915, with the defendant company, 

FIFTEENTH : That the condition of the plant of the de- 
fendant company was at the date of the appointment of the 
receiver practically the same as it was on the 7th July, 1915, 
being confined to the slow disintegration of parts of the water 
power system as to the dam, sluices, trunks, etc., from decay 
in the lapse of a number of years; that on the contrary, the 
whole property, during the life of the mortgage, up to the first 
default in the payment of interest, had been improved by the 
erection of a new power house, filtration plant, new water 
pumps, engines and other equipment both to the water and 
lighting system to the value of at least $70,000. 

SIXTEENTH: That the agreement of the 7th July, 1915, 
contains this provision, viz : 

"The extension as to any of the respective issues of bonds 
shall not become effective or of force until or unless at least a 
majority in value of the outstanding bonds of said issue shall 
have signed an agreement of extension," and that this fact was 
to be evidenced by the certificate of the secretary of the Gen- 
eral Bondholders' Committee, which certificate was not signed 
and delivered to the defendant company until of date the 1st 
October, 1915. 

SEVENTEENTH: That the said agreement of the 7th 
July, 1915, also contained the following covenant, to wit: 

"For violation of the condit-ons upon which the respective 
extensions shall have been made, this committee (the General 
Bondholders' Committee) or its successor or successors, or a 
majority of the members thereof, shall determine such exten- 
sion as terminated and void," and there is no evidence in this 
case that the said General Bondholders' Committee ever did, 
as so provided, determine the extension made by the said 
agreement of the 7th July, 1915, "as terminated and void." 
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EIGHTEENTH : That the evidence in the case shotas that 
the defendant company paid the interest due on the 1st April 
and October, 1915, at four (4) per cent, to the extent of about 
$120,000 bond principal ; that it paid to all who requested it ; 
that it sought to discover the identity and location of the re- 
mainder of the bonds to pay them and was unable to do so; 
that it offered to pay an amount of money to the trustee of the 
mortgage sufficient to pay the interest on the balance or un- 
known bonds at five (5) per cent., but the trustee refused to 
accept any money unless the whole interest, on all the bonds 
outstanding and due 1st April and 1st October, 1915, was paid 
to it ; that so far as the company defendant is concerned, they 
are not informed to the present time as to the identity and 
whereabouts of such unpaid bondholders. 
FINDINGS OF LAW 

FIRST: That under the provisions of the mortgage secur- 
ing the "First Mortgage Bonds" of the Hummelstown Consoli- 
dated Water Company, when the principal of the said bonds 
shall not have become due by the maturity, no power exists 
in or with the trustee of the mortgage to declare them due lor 
a failure to pay interest as it fell due, or for any other default, 
except only upon the motion and election of the holders "of a 
majority in value of the outstanding bonds" and this power 
can only be exercised and election made after the full expi- 
ration of ninety (90) days, and any election made before such 
expiration is premature, unauthorized and void. 

SECOND: That the election to have declared all the bonds 
due, as made by the Bondholders' Protective Committee to the 
plaintiff as trustee, of date the 19th April, 1916, as well the 
declaration of the plaintiff as trustee, of date the 12th April, 
1916, declaring the whole issue of bonds due, was founded 
upon a single default, to wit, for the non-payment of the inter- 
est due on the 1st April, 1915, and the 1st October, 1915; that 
the right to have declared such issue matured, like all powers 
to declare a forfeiture of a common right, is strict! juris, and 
must be strictly pursued and must be limited to the causes of 
default set out in the declaration and no other default not 
named therein can be considered in justiBcation of, or to 
authorize such declaration. 

THIRD: That the election by a majority in value of the 
bondholders as provided by Art, VI of the mortgage to have 
the whole issue of bonds declared to be matured and due by 
the trustee, must be "in writing" and no part thereof can lay 
in parole; that this power, being against common right, is 
■tricti juriB, in the nature of a penalty, and must be strictly 



D.qitizeabyG00l^lc 



1919 IJAUPHIN county REPORTS 137 

Commonwealth Trust Co. vs Hununelstown Water Co. 

limited to itself to speak its purposes and accomplishment; 
that no other declaration whether verbal or in writing made 
at another time and for a different purpose and unreferred to 
or unconnected by, reference with such declaration or election, 
cam be read into it to supply any want or deficiency; that, 
therefore, this court cannot consider in this bill any other 
default than that named in the election of the 10th April, 1916. 

FOURTH: That the demand of the Bondholders' Pro- 
tective Committee, dated 29th March, 1916, upon the defaults 
named therein, was for the purpose of securing the possession 
and operation of the defendant's property by the trustee under 
Art. V. of the mortgage and can be used, if permissible at all 
under the facts of this bill, for that purpose only and for none 
other, and especially to supply any defects or unwritten parts 
of the election of the 10th April, 1916, the sole authority to 
the trustee to declare the defendant company's whole issue of 
bonds matured; and further that any default mentioned in said 
declaration of the 29th Mrch, 1916, and not mentioned in that 
of the 10th April, 1916, is considered waived in law, 

FIFTH: That the election by bondholders, under Art VI 
of the mortgage, to declare the entire bond issue matured, 
being against common right, must be strictly pursued in each 
of its required steps and proceedings ; that it is an essential part 
of such proceeding that the mortgagor company be notified in 
writing of such election and the Bondholders' Protective Com- 
mittee, acting for the alleged majority in value of the bond- 
holders, and whose action constitutes the sole authority herein 
to the trustee to declare the said issue matured, having failed 
to notify the company defendant of such election as required 
by Article VI, the whole proceeding was unlawful ab initio, 
and the decree in this bill must be in compliance with the 
prayer of the defendant company. 

SIXTH: That the agreement of the 7th July, 1915, was 
executed in accordance with a plan proposed and inaugurated 
by the resolution of the bondholders' committee, which had 
been selected by the Company to be advisory to it and such 
bondholders who voluntarily signed said agreement; that as 
such it established in fact and law a policy of action to be pur- 
sued as outlined by the resolution of said committee of the 21st 
May, 1915; that the essential or basic covenant of said resolu- 
tion and the agreement of the 7th July, 1915, made in conform- 
ance therewith, was an extension of time to the respective com- 
panies, and, inter alia, the defendant company with the purpose 
of enabling the defendant company to gradually liquidate the 
taxes due by the said company to the Commonwealth of 
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Pennsylvania and which had then become superior in lien to 
the mortgage protecting said bonds; that the reduction in in- 
terest from five per cent. (5%) to four per cent. (4%) was 
simply a secondary and auxiliary covenant to assist the com- 
pany defendant to perform its covenant to gradually liquidate 
the said taxes. 

SEVENTH : That the agreement of the 7th July, 1915, was 
founded upon a sufficient consideration and when followed 
by the payment of the reduced interest named therein by the 
defendant company, and the acceptance of it by the bond- 
holders signing the same in accordance with the covenants of 
said agreement, the said agreement is binding on all bondhold- 
ers executing the said agreement ; 

That the effect of the said agreement of the 7th July, 1915, as 
to each of the respective bondholders signing the same, was a 
covenant to grant for the period of three years from the 1st 
October, 1914, the right to the debtor company to discharge its 
interest obligations to such bondholder signing the agreement 
by .paying the reduced rate in order that the taxes due the 
Commonwealth, then superior in lien to the mortgage protect- 
ing the bonds of such holder, might be "gradually liquidated," 
provided that a majority in value of the holders of all outstand- 
ing bonds agreed to, like covenant; that each further agreed 
that if such majority was obtained, no action would be taken 
by such bondholder, as one of such majority, to enforce the 
provisions of the mortgage upon default in the payment of 
interest for the said period of three years ; that the "majority 
in value of the outstanding bonds" mentioned in paragraph (c) 
of the conditions of the said agreement contemplated and had 
reference to the majority mentioned and required to take pos- 
session of the property or foreclose it, as mentioned in Article 
V and VI of the mortgage, and each bondholder signing said 
agreement thereby covenanted that he would not, for the said 
period of three years, be or become one of any majority to take 
possession of or move for the foreclosure of the defendant com- 
pany's property. 

EIGHTH : That under the plan inaugurated by the Reso- 
lution of the Bondholders' Advisory Committee of the 21st 
May, 1915, and which was incorporated into and made a part 
of the agreement of the 7th July, 1915, a tribunal was set up to 
decide upon any default arising under said agreement, that is 
to say, the advisory committee aforesaid, who, upon the execu- 
tion of the agreement of the 7th July, 1915, by a majority in 
value of the bondholders, became the controlling body to 
manage and direct the affairs of the defendant company and to 
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decide upon any "violation of the condtiions upon which the 
respective extensions" were made, and this court is without 
jurisdiction to decide whether any default under said plan and 
agreement has been made by the defendant company, so far 
as concerns all bondholders adopting said committee's plan 
and signing the agreement of the 7th July, 1915. 

NINTH: That the interest due on the 1st April and 
October, 1915, having been paid and accepted by more than a 
majority in value of the holders of all the outstanding bonds 
in the fulfillment and execution of the agreement of the 7th 
July, 1915, all of the said majority of bondholders having sign- 
ed said agreement, then for all the purposes of this bill, no 
default in the payment of interest occurred until the interest 
which fell due on the 1st April, 1916, was not paid by the de- 
fendant company on that day, which default must have con- 
tinued for the full period of ninety (90) days thereafter, or 
uutil the 1st day of July, 1916, before the power to declare 
bonds matured upon a default accrued to any majority in value 
of the holders of any said bonds ; that the election to declare 
or have declared the whole issue of bonds matured as made 
by the notice and declaration of the 10th April, 1916, was, 
therefore, premature and void. 

TENTH : That if it shall be the opinion of the court that de- 
faults mentioned and set out in the election for possession dated 
the 29th March, 1916, made by the bondholders' committee 
can be read into the declaration of the 10th April, 1916, demand- 
ing the maturity of all the bonds, we pray the court to find : 

(a) That as the very and sole purpose of the extension con- 
templated by the agreement of the 7th July, 1915, was the 
"gradual liquidation" through three years of the then accumu- 
lated taxes, a reasonable time to begin and consummate such 
liquidation is contemplated by the law, and as only six months 
had elapsed from the date the said agreement became effective 
by the declaration of the secretary of the advisory committee 
of the 1st October, 1915, during which the evidence shows that 
the defaults in the payment of interest due 1st April, 1915, and 
the 1st October, 1915, had been extinguished, not only to the 
bondholders signing said agreement, but to all known bond- 
holders of the company and within some $5,000 of the entire 
bond issue, which the company had made an effort to pay, no 
such time had elapsed under the circumstances which will 
warrant this court in declaring that a breach of the covenant 
to gradually liquidate the taxes had occurred on the 10th day 
of April, 1916. 

(b) That with respect to the condition of repairs of prop- 
erty under the covenant "to keep and maintain the property 
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hereby conveyed in good condition and order" the undisputed 
evidence showing that repairs and betterments having been 
made by the company to the extent of more than $70,000 since 
the execution of the mortgage, and that any condition of dis- 
repair existing on the 10th April, 1916, was the result solely 
of the slow decay of the dam, trunks, stocks, etc., of the water 
system, being the result of the action of time through many 
years, and there being no evidence that this condition was 
substantially different than it vras on the 7th July or the 1st 
October, 1915, there is nothing to warrant this court in de- 
claring a breach of the agreement of the 7th July, 1915, or 
tht any condition existed under all the circumstances detailed 
that would justify this court in declaring a default upon which 
the bondholders might require a declaration that the whole 
bond issue of the company had become due upon which its 
whole property could be sold from it; and further, that any 
condition of disrepair existing at the date of the execution of 
the agreement of the 7th July, 1915, was waived by the agree- 
ment of the extension as it was made no part of the conditions 
upon which the extension became operative, and no bondholder 
will be permitted to write into the agreement a new condition 
relating to a matter in existence at the date of the agreement. 

ELEVENTH: That if the evidence shows to the satis- 
faction of the court that this defendant company paid the 
reduced interest, not only to the bondholders signing the 
agreement of the 7th July, 1915, but all others applying for 
the same, so that all were paid except an amount less than two 
hundred dollars; that it sought to find the holders of the bonds 
unpaid to pay them and could not discover them ; that it offer- 
ed to deposit with the triistee the interest for such unfound 
bondholders at the full rate provided in the mortgage which 
the trustee refused to receive unless the whole interest on all 
the bonds was paid to it, then, as the law does not require an 
apparently impossible or vain thing to be done, there was no 
such default as any bondholder signing the agreement of the 
7th July, 1915, can enforce by the present bill. 

TWELFTH: That the declaration of the Bondholders' 
Protective Committee dated 10th April, 1916, that they elected 
to have the trustee declare the entire issue of bonds due under 
Article VI, of the mortgage, speaks from the date threof and 
if the said declaration was premature or unlawful by reason 
of an inadequate number of bondholders in value making 
said demand or any other reason, such defect is a fatality 
and is not cured by the deposit of the $24,800 of bonds on 
the 28th March, 1917, nor do those bonds change or affect 
the status of the parties to this bill at its inception. 
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THIRTEENTH: That the action of the plaintiff in this 
bill in requiring possession of the defendant's property for the 
defaults mentioned in the demand of the 7th April, 1916, and 
procuring the appointment of a receiver by its bill at No. 53? 
Equity Docket, was unjustified, without warrant and unlawful ; 
that it is now its duty to restore its property to the defendant 
company as near in statu quo as of the date of such unlawful 
interference as is reasonably possible, paying the costs of the 
receivership and all other costs, outlay and expenses incident 
thereto; as also damages to tlie defendant company for its 
unlawful act; and further that the unlawful action of the 
plaintiff was, in equity a suspension of the defendant's right 
to the possession, care and operation of its property and that 
it is entitled, by proper decree, to an order of restoration for 
the unexpired term or portion of the three years provided in the 
agreement of the 7th July, 1915. 



Commonwealth vs John Denchek 
Criminal Law — Indictment — Indictable OSensc — Act of April 27, 1905. 

An indictment charged defendant with permitting certain people to 
assemble in the b:ir room of his hole! in Williams town, Dauphin 
County, in violation of an order issued by B, Franklin Royer, being 
then and there the acting CommisEioner of Health of the Department 
of Health of the Commomvealth of Pennsylvania. The order was as 
follows; 

"By authority of the powers vested in me as Commissioner of 
Health and as authorized by the Act of April 27, 1905, your Board 
of Health is directed to close all pubhc places of entertainment, includ- 
ing * * * saloons * • • and to prohibit all meetings of every descrip- 
tion until further notice from this Department.. Held, sustaining 
motion to quash the indictment, that the offense charged in the indict- 
uient was not the offense defined in the Act of April 27, 190S, P. L. 312, 
and that the indictment charged no indictable offense. 

The violation of an order of the Commissioner of Health or of 
any one acting for him is not the offense defined in Section 16, of an 
Act of April 27, 1905. 

The order, llie violation of which was charged in the indictment, 
was not an order to defendant and was not operative upon him. 

Motion to quash indictment. Quarter Sessions of Dauphin 
County, No. 64, January Sessions, 1919. 

M. E. Stroup, District Attorney, for plaintiff. 

L. C. Carl and O. G. Wickersham for defendant. 

Kunkel, P. J., June 6, 1919. 

This indictment is drawn under the Act of April 27, 1905, 
P. L. 312, creating a Department of Health and defining its 
powers and duties, and purports to charge the defendant with 
the offense defined in Section 16 of that Act. The ground 
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of the motion to quash is that the indictment does not charge 
any criminal or indictable offense. The defendant was in- 
dicted for permitting certain people to assemble in the bar 
room of his hotel in WilHamstown, in this County, in viola- 
tion of an order issued by B. Franklin Royer, being then and 
there the acting Commissioner of Health of the Department 
of Health of the Commonwealth of Pennsylvania. The order 
read as follows : 

"By the authority of the powers vested in me as Commis- 
sioner of Health and as authorized by the Act of April 21, 
1905, your Board of Health is directed to close all public 
places of entertainment including * * ♦ saloons * • * and to 
prohibit ail meetings of every description until further notice 
from this Department." 

This, it is clear, is not the offense defined by the Act of 
1905. The statutory offense is the violation of any order or 
regulation of the Department of Health. The order, which 
the indictment alleges was, violated by the defendant, was not 
the order of the Department of Health which the Act declares 
in Section 1, shall consist of a Commissioner of Health and 
an advisory board and which by Section 5, is given the power 
to draw up such reasonable orders and regulations as are 
deemed by said Board necessary for t^ie prevention of disease 
and for the protection of the lives and health of the people 
of the State. The violation of an order of the Commissioner 
of Health or of anyone acting for him is not the offense defined 
in Section 16. In this respect the indictment fails to charge 
the defendant with an indictable offense. 

Moreover, the indictment alleges that the order referred to 
was issued to "your Board of Health." What Board of Health 
is meant does not appear. It directs such Board to close all 
public places of entertainment including saloons, etc. If the 
Board intended was the Board of Health of the County, if 
there be any such Board then the order was directed to that 
Board and intended to operate and clearly operated only upon 
it. There is no allegation in the indictment that the Board of 
Health, to which it was addressed, obeyed the direction or 
order issued to it by the acting Commissioner and thereby 
made it an order operating upon the owners or managers of 
public places of entertainment. Thus it appears that the 
order, the violation of which is charged, was not an order to 
the defendant and was not operative upon nor bound him. 

For these reasons, we think the indictment charges no 
indictable offense. The motion to quash is theerfore sustain- 
ed ; and the indictment is accordingly quashed. 
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Mines and Mining 

Mines and HiainK— Pireboss 

A man who came to this country with his parents while he was a 

minor, whose father died' and whose mother married a citizen of the 

United States while he was a mtnor, is a citizen of the United States 

and is eligible for a certificate as mine fireboss. 

Attorney General's Department, Opinion to Seward E. 
Button, Chief of Department of Mines. 

Hargest, Deputy Attorney General, June 4, 1919, 

We have you letter of the 16th inst., enclosing the letters 
of Mine Inspector Bell of the 22nd Bituminous District, dated 
May 8, and 13, which letters are herewith returned. 

You ask to be advised whether Horace Brown, who is an 
applicant for a fireboss certificate is a citizen. 

I understand that Horace Brown came to this country with 
his parents. His father having died his mother married an 
American citizen while he was still under the age of twenty- 
one years. There seems to be no doubt that this makes him a 
citizen of the United States without naturalization. 

The leading case on this subject is that of United States vs 
Kellar, 13 Fed. Rep. 82. Justice Harlan of the Supreme Court 
of the United States wrote the opinion, in which it was held : 

"Upon the marriage of a resident alien woman with a 
naturalized citizen, she, as well as her infant, so dwelling in 
this country, become citizens of the United States as fully as 
if they had become such in the special mode prescribed by the 
naturalization laws." 

In Kreitz vs Behrens and Myers, 17 N. E. 232, it is held : 

"Minor children of foreign parents whose mother, after the 
death of the father, remarries a citizen, become citizens." 

There are many other cases to the same effect, 

I therefore advise you that Horace Brown is a citizen of the 
United States. 



Prison Labor 

Prison Labor — Employment of Convicts 

The Prison Labor Commission has no authority to employ int 

of the Eastern Penitentiary in cutting and sewing rag rug stock for 
private concerns. , 

Attorney General's Department. Opinion to E. J, Lafferty, 
Secretary and Treasurer, Prison Labor Commission. 
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Collins, Deputy Attorney General, June 5, 1919. 

This Department is in receipt of your communication of the 
27th ult. requesting an opinion upon the following question, 
namely, whether the Prison Labor Commission has the power 
to provide for the employment of inmates of the Eastern 
State Penitentiary "in the cutting and sewing of rag rug stock" 
for a private concern. 

The powers and duties of the Prison Labor Commission are 
such as are created and imposed by the Act of June 1, 1915, 
P. L. 656, providing a system of employment and compensa- 
tion for the inmates of the Eastern Penitentiary, Western 
Penitentiary and other correctional institutions. 

The character of the labor at which the inmates of the fore- 
going institutions may be employed, pursuant to the provis- 
ions of the Act, is fixed by Section 1 thereof as follows : 

"Such labor shall be for the purpose of the manufacture and 
production of supplies for said institutions, or for the Com- 
monwealth or for any county thereof, or for any public institu- 
tion owned, managed, and controlled by the Commonwealth, 
or for the preparation and manufacture of building material 
for the construction or repair of any State institution, or in the 
wnrk of such construction or repair, or for the purpose of 
industrial training or instruction, or partly for one and partly 
for the other of such purposes, or in the manufacture and pro- 
duction of crushed stone, brick, tile, and culvert pipe, or other 
material suitable for draining roads of the State, or in the 
preparation of road building and ballasting material," 

In an opinion of this Department rendered by Attorney 
General Brown to the President of the Board of Inspectors 
of the Eastern State Penitentiary, dated October 25, 1918, in 
passing upon the right of the Eastern State Penitentiary to 
contract with the United States Government for war work by 
the inmates of that institution, there was an extensive review 
of the law relative to the subject of the employment of convict 
labor in this Commonwealth. It was there held, following 
former rulings of this Department 

"That it was the intendment of the Prison Labor Act of 1915 
to delegate the entire matter of the supervision and compen- 
sation of the inmates in the said State Institutions, to the 
Prison Labor Commission and that the officials of these insti- 
tutions have no further authority or jurisdiction in the prem- 
ises. * * * If there is any authority to employ the inmates 
of that or any other State correctional institution in such work, 
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it would have to be exercised by and through the Prison Labor 
Commission." 

It was further held in said opinion that 

"The purposes for which convict labor in the State correc- 
tional institutions in this State may be engaged is defined by 
Section 1 of the Act of 1915 above quoted, limiting the same 
to the manufacture and production of supplies for 'said institu- 
tions or for the Commonwealth or for any county thereof, oi 
for any public institution, owned, managed and controlled by 
the Commonwealth.'" 

It was consequently held that the Eastern State Penitentiary 
was without authority to contract with the United States 
Government for its inmates to do war work. 

In an opinion of this Department to Mr. John E. Manifen, 
Chairman of the Prison Labor Commission, dated June 17, 
1916, (Attorney General's Reports 1915-1916, page 534) rend- 
ered by Deputy Attorney General Kun, in answer to an in- 
quiry of said Commission whether pursuant to said Act it 
might manufacture supplies for troops of foreign countries, 
and holding that the Commission was without power to do so, 
it was said : 

"However beneficial the doing of other work might be in 
the way of preventing idleness and increasing the funds of 
your Commission, there is no legal authority to employ the 
prisoners except as specifically authorized by the Act above 
quoted," 

The principle stated in the above cases was followed in a 
ruling to you, in an opinion rendered by Deputy Attorney 
General Hargest on May 9, 1919, ruling that the sale of 
"materials produced by inmates of such institutions was limit- 
ed to the provisions of Section 4 of the Act." 

The foregoing citations carry the clear conclusion that the 
Prison Labor Commission cannot lawfully employ the in- 
mates of the Eastern State Penitentiary or other like institu- 
tions at labor such as that mentioned in your above com- 
munication. 



Banks and Banking 

Banks and Banking— Acts of February 11, 1895, and May 21, 1919 

The Banking Department should render bills to the various bank- 
ing institutions of the State, for the vear 1918, under the Act of 
February 11, 1895, and not under the Act of May 21, 1919, 
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Attorney General's Department. Opinion to John S. Fisher, 
Commissioner of Banking. 

Myers, Deputy Attorney General, June 5, 1919. 

I have received the request of your Department under date 
of May 29, 1919, for an opinion as to whether or not the 
Banking Department should render bills to the various bank- 
ing institutions of the State for the year 1918 under the Act 
of February 11, 1895, and its supplements, or whether the 
Commissioner of Banking shall make a levy upon the bank- 
ing institutions under the Act of May 21, 1919. 

I understand by the year 1918 you mean the year beginning 
May I, 1918 and ending May 1, 1919. 

The Act of May 21, 1919, provides in Section 9 (b) 

"That all expenses of the Banking Department shall be 
chained to and paid by the corporations and persons subject 
to the supervision of the Department in equitable proportions 
at such times and in such manner as the Commissioner of 
Banking shall by general rule or regulation annually pre- 
scribe." 

Section 52 of the same Act provides that the Act shall take 
effect as of May 1, 1919. 

The services rendered by the Banking Department for the 
year 1918, for which the collections are about to be made, 
were certainly under the provisions of the Act of February II, 
1895, and its supplements, and as they were rendered prior to 
the approval of the Act of 1919, to wit: May 21, 1919, and 
prior to the time at which the Act goes into effect in accord- . 
ance with Section 52, to wit: May 1, 1919, in my opinion there 
is no authority conferred upon the Commissioner by the Act 
of May 21, 1919, for the collection of any fees for the year 
1918, and the bills should therefore go out as heretofore to 
the various banking institutions of the State under the Act 
of February 11, 1895, 
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Pnblic School Employn — Retirement — Snperanniutioii 

Under the Act of July 18, 1917, P. L. 1043, creadng a Public School 
Employes' Retirement System, an employe who has attained the 
age of seventy years, but who has had less than ten years service, is 
not entitled to retirement with allowance on the ground of super- 
Minoation. 

Attorney General's Department, Opinion to H. H. Baish, 
Secretary, Pnblic School Employes' Retirement Board. 

Collins, Deputy Attorney General, June 10, 1919. 

This Department is in receipt of your communication of 
the 29th iilt. requesting to be advised whether the Public 
School Employes' Retirement Board is vested with the power 
to retire an employe for superannuation on a retirement allow- 
ance, who has attained the age of seventy years, hut has 
had less than ten years of service 

The Act of July 18, 1917, P. L. 1043, creating a public 
school employes' retirement system, establishes two forms 
of retirement entitling a person to receive an allowance as 
a beneficiary, namely, disability retirement and superannua- 
tion retirement. One of the conditions entitling a contributor 
who is an employe to retire upon disability, as provided for 
in Section 13, is "that Said contributor has had ten or more 
school years of school service." There is no like express 
requirement of minimum length of service attached to retire- 
ment for superannuation, as defined and provided for in 
Section 14. That such minimum term of service is made an 
express condition to permit of disability retirement and not 
of superannuation retirement might, in the absence of other 
provisions importing such requirement, lead to the conclusion 
that it is not necessary in the case of this latter kind of retire- 
ment. A careful consideration, however, of all the provisions 
relative to the superannuation retirement discloses that this 
is not the true intent of the Act. Section 14 dealing with 
retirement for superannuation provides, inter alia, as follows: 

"On retirement for superannuation, a contributor who is 
ail employe shall receive a retirement allowance which shall 
consist of 

"(a) A teacher's annuity, which shall be the actuarial 
equivalent of his or her accumulated deductions ; and 

"(b) A State annuity of one oue-hundred-sixtieth (1-160) 
of his or her final salary for each year of service prior to the 
age of sixty-two ; and 

"In addition thereto, if a present employe, a further State 
annuity of one one-hundred-sixtieth (1-160) of his or her final 
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salary for each year of prior service, as certified to said 
present employe in the certificate issued to him or her by the 
retirement board under the provisions of Section ten of this 
Act; but in no event shall the total State annuity exceed 
fifty per centum of his or her final salary." 

It will be seen from the foregoing that the part of the 
retirement allowance in case of superannuation, consisting 
of the "State annuity" and "further State annuity" as such 
"State annuity" is defined in paragraph 20 of Section 1, is 
based upon the "final salary" of the retiring employe. The 
Act itself fixes the meaning of "final saalry" and under a well 
known rule in the interpretation of statutes this legislative 
definition must govern It is defined in paragraph 17 of 
Section 1 as follows : 

" 'Final salary" shall mean the average annual salary, not 
exceeding two thousand dollars, earnable by a contributor 
as an employe for the ten years of service immediately preced- 
ing retirement." 

By virtue of this provision there cannot be a "final salary" 
within the intendment of the Act Unless there has been a 
service of at least ten years. The implication necessarily 
follows that there must be a service of that duration to per- 
mit an allowance in case of retirement for superannuation, 
for the reason that it is essential in computing what the 
retirement allowance shall consist of. Without it the Act 
cannot be applied. Other provisions of the statute strengthen 
this construction, for example — in paragraph six of Section 8, 
relative to "the employes' annuity savings fund," it is re- 
quired that the deductions from the salary of employes shall 
be sufficient — 

« * * * -j-Q procure for him or her, on superannuation 
retirement at age sixty-two, an employe's annuity equal to 
one one-hundred-sixtieth (1-160) of his or her final salary 
for each year of service after the thirtieth day of June, nine- 
teen hundred nineteen * * * " 

The conclusion herein reached is in harmony with the 
spirit and purpose of the Act, It seems unlikely that it had 
in contemplation a retirement system the benefits of which 
would extend to those who served in public school work 
only for some brief period of time. 

You are, therefore, advised that it would not be lawful 
to retire for superannuation with a retirement allowance 
an employe who has had less than ten years of service. 
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Liqnor LicenBe Fees — Power of State to Refund 

Liquor license fees paid under Acts Nos. 6 and 7, approve4 February 
26, 1919, cannot be refunded, if the license becomes inelfective by the 
operation of Federal laws or regulations. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Hargest, Deputy Attorney General, June 23, 1919. 

This Department has before it the letter of the City Treas- 
urer of Philadelphia, which you have submitted and upon 
which you request an opinion. 

You ask to be advised whether the State should receive the 
fees for licenses to sell liquor after the first of July, 1919, 
and if such license fees are received, whether they can sub- 
sequently be refunded. 

I understand this request to be made because of the un- 
certainty and the agitation concerning the sale of liquor 
after the first of July. The Federal laws and regulations 
prohibit such sale after July first, and bills are now pending 
in Congress to permit the sale of liquor to continue after 
that time, and until the Prohibition Amendment goes into 
effect. 

By Acts Nos. 6 and 7, approved Febroury 26, 1919, it is 
provided that each person who is licensed to sell vinous, 
spiritous, malt or brewed liquors, either at wholesale or 
retail, and each brewer, distiller, rectifier, compounder, bottler 
or agent so licensed under the laws of this Commonwealth, 
may pay the annual license fees provided by law, and any 
additional fee or tax, in twelve monthly instalments. 

"The instalment for the first month shall be paid as now 
provided by law before the license is issued to the applicant, 
and each subsequent instalment at any time before the 
beginning of each succeeding month. Failure to make any 
of said monthly payments in advance shall terminate said 
license and all rights therein, and the licensee shall forthwith 
return the same to the Court of authority by which it was 
issued." 

It appears that the holders of licenses are anxious to pay 
for the period beyond July first, so that the sale of liquor 
may be continued by them in the event of a change in the 
Federal laws and regulations, but that such licensees desire 
to know whether, in the event that the Federal laws and 
regulations are not changed, the State will return the license 
fees paid. 
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These licensees cannot sell without a license, and under 
the statute above quoted such license is ipso facto terminated 
by the failure to pay the monthly instalment in advance. 

The State cannot authorize the sale of intoxicating liquors 
after July first, 1919, unless there is a change in the Federal 
statutes and regulations. If such change is made, the licenses 
heretofore granted, will authorize the sale after that date, 
but the persons to whom the licenses have been granted, 
cannot expect any proportion of those fees to be returned, 
unless the present Legislature makes some provision therefor. 
Neither the Auditor General nor the State Treasurer has 
any authority to return to the licensees any part of the fees, 
unless the Legislature gives specific authority so to do. 

I understand a bill for that purpose is now pending which 
has not yet been passed. 

The fact that the Act of March 29, 1907, P. L. 38, permits 
the treasurers of the respective counties to hold the license 
fees for thirty days, does not alter this situation. The fees 
are paid in monthly, in advance, for the license, and when 
so paid to the treasurers of the counties, who are acting as 
the agents of the State in the collection thereof, the Auditor 
General and State Treasurer have no power to authorize 
the respective county treasurers to refund to the licensees 
any part of such instalments, based upon any conditions 
which arise subsequent to the paymen^. 

Under the circumstances, I am compelled to advise you that 
any licensees who pay fees to the State in the hope of being 
able to sell after July first, will do so at their own risk, and 
that there is now no authority for the return to them of 
any portion of said fees in the event that the Federal laws 
and regulations remain unchanged. 

I herewith return the letter of the City Treasurer of Phila- 
delphia. 

o 

Public School Employes 
PnbUc School Employee— Retirement Asaodation 

A continuation school teacher who is appointed by the local School 
Board and who is under the supervision of the local Superintendent 
of Schools, but whose salary is paid by a local manufacturing con- 
cern, is not eligible for membership in the State School Employes' 
Retirement Association. 

A Clerk and stenographer to a County Superintendent of Schools, 
whose salary is paid by the County Commissioners, is not eligible 
for membership in the State School Employes' Retirement Associa- 
tion. 
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Attorney General's Department. Opinion to H. H. Baish, 
Secretary, Public School Employes' Retirement Board. 

Collins, Deputy Attorney General, July 1, 1919. 

This Department is in receipt of your communication of 
the 14th ult. requesting an opinion upon the following cases : 

First: Is a Continuation School teacher who is appointed 
by the local school board and who is under the supervision 
of the local superintendent of schools, but whose salary is paid 
by a local manufacturing company, eligible for membership 
in the State School Employes' Retirement Association ? 

Second : Is a clerk and stenographer to a county superin- 
tendent of schools, whose salary is paid by the county commis- 
sioners, eligible for membership in the State School Employes' 
Retirement Association? 

These cases may be considered together, as they involve 
the same question arising under the Act of July 18, 1917, P. L. 
1043, creating the Retirement System for public school em- 
ployes. 

In order to entitle any person to membership in the Retire- 
ment Association created by the Act his employer must be 
such a one therein defined. It is needless, therefore, to dis- 
cuss whether the above employes are so eligible until it has 
first been determined whether the said respective employers 
are to be deemed an "employer" within the intent and mean- 
ing of the Act. The deductions which employers are required 
to make, pursuant to Section 7, from the pay-roll of employes 
can only be enforced against, and applied to, employers within 
the meaning of the Act. These deductions are essential in 
providing the fund from which the retirement allowance is 
paid. It would be idle to allow membership to an employe 
in a case where the fund out of which the retirement allow- 
ance is to be paid could not be provided as prescribed and 
required. It is an elementary rule that a statute must be 
construed from a survey of all its parts. 

Paragraph six of Section 1 of the Act, defining the meaning 
of the term "Employer", reads as follows: 

" 'Employer' shall mean the Commonwealth, school district, 
normal school district, board, or other committee by which 
the employe is paid." 

While this definition lacks clearness, it is obvious that 
neither of the above mentioned employers answers its descrip- 
tions or fulfills its import. The context plainly shows that 
it is confined and refers to the Commonwealth and its officials 
aud several agencies charged with the conduct and manage- 
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ment of the schools enumerated in Paragraph 5, Section L 
In confirmation of this interpretation, it may further be pointed 
out that under Section 9, providing for reimbursement to the 
Commonwealth by the employer of certain portions of the 
amount paid by the Commonwealth into the funds therein 
specified, there is clearly contemplated an employer to whom 
a State appropriation has been made for school purposes. 
Against the County Commissioners who may hire a steno- 
grapher for a Superintendent of schools, or against a private 
concern that may employ a teacher for a continuation school, 
the Commonwealth would have no such recourse or method 
of reimbursement. 

You are, therefore, advised that the employes in the above 
stated cases are not eligible for. membership in the said 
Retirement Association. 



York Haven Water and Power Co., vs School District of the 
Township of Londonderry, a municipal corporation, and 
Simon B. Hershey, Treasurer of the School District of the 
Township of Londonderry, Dauphin County, Pennsylvania. 

Corpora tions — ^Water Power Companies — Local Taxation 
A water power company which has purchased islands in a river, 
because it was cheaper to purchase them than to pay or defend against 
damage claims growing out of the backing of water on the islands 
by its dam, is taxable for school purposes on so much of the islands 
as is not affected by the back water from the dam. 

Bill in equity. C. P. Dauphin County, No. 593, Equity 
Docket. 

Ralph J. Baker, Malcolm Lloyd, Jr., and Reynolds D. Brown 
for plaintiff. 

Wickersham & Metzger for defendant. 

McCarrell, J., July 9, 1919. 

This bill was filed to procure an injunction restraining the 
School District of Londonderry Township from collecting 
school tax upon certain lands or islands owned by the plaintiflf 
in the Susquehanna river. The bill states the ownership of 
the lands by the plaintiff and alleges that a portion of these 
lands or islands were purchased by the plaintiff for the purpose 
of enabling it to avoid or more favorably adjust payment of 
damages to the former owners by reason of the backing up 
of water on the lands, caused by the corporate operations of 
the plaintiff. In paragraph 4 of plaintiff's bill the plaintiff 
states : 
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"On May — 7, 1902, because it believed it to be cheaper to 
purchase said island than to pay or defend against damage 
claims your orator purchased from the said Catharine Det- 
weiler Ruth the said island and has continued to own the 
same up to the present time, and your orator paid Catharine 
Detweiler Ruth the sum of two hundred dollars therefor. 
YouT orator avers that the purchase of the said island was 
necessary for the use above stated to enable it to perform 
its public duty; that it has made no use whatever of said 
island since the purchase thereof and derives no income 
from the same. No use whatever could profitably be made 
of said island." 

The succeeding paragraphs of the bill admit the purchase 
in April, 1913, and on subsequent dates of other islands for 
the same reason as above stated for the purchase of the 
Ruth island. It is manifest from plaintiff's bill that these 
islands were not purchased because believed to be neces- 
sary to the carrying on of the corporate business of the 
plaintiff. It is impossible, therefore, for the plaintiff to claim 
exemption from the payment of tax upon all of the lands 
so purchased. The plaintiff, however, may be entitled to 
exemption from local taxation upon so much of the lands 
or islands owned by it as is reasonably necessary to enable 
it to carry on its corporate business. This has been settled 
in numerous cases, one of which is Bell Telephone Company 
of Pennsylvania vs Harrisburg, S3 Superior, 458, which arose 
in this county. Testimony was offered by the plaintiff for 
the purpose of showing that ecrtain of these lands were 
reasonably necessary for corporate use and the proper con- 
duct of the corporate business. The testimony shows that the 
purchases of the real estate now in question were made as 
stated in the bill of complaint for the purpose of enabling 
the plaintiff to make better settlements with the landowners 
for damage which might be done by the backmg up of 
water upon the islands. None of the islands purchased have 
been actually used for the corporate purpose of the plaintiff. 
But little change has been made in the dams of the plaintiff 
since the purchase and to a very small extent the water may 
have been backed up upon certain of the islands. The ad- 
ditional extent to which these islands have been covered by 
the water is quite indefinite. We are satisfied that the esti- 
mates made by the witnesses are quite fair to the plaintiff 
and cannot in any way exceed fifteen to twenty acres. The 
larger portion of Duffy's Island has been cultivated since 
the purchase and the Ruth Island has also been practically 
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unused in the same way. Some question is raised in the 
testimony as to the valuation of these lands by the assessor, 
but this question is not raised directly by the bill and we 
have no power in this proceeding to change the valuation 
placed upon the property by the assessor. If the land is 
assessed too high the parties have ample remedy by appeal. 
A school house is on Duffy's Island and other farm buildings 
are there and the school district is doing its duty under the 
law in levying its taxes for the purpose of educating the 
children wno go to school on this island. 

After careful consideration of all the testimony we are 
satisfied that the plaintiff may be entitled to an allowance 
of twenty acres of the amount of land purchased, as stated 
in the bill, for its corporate use and that it is entitled to a 
deduction of twenty acres from the quantity of land assessed. 
This will leave the taxable land as stated three hundred and 
seventy-five acres. With this deduction of the quantity of 
land, which we find is reasonably necessary for the corporate 
use of the plaintiff, we cannot see that it is entitled to any 
further deduction. The valuation of the property we cannot 
interfere with and the authorities of the school district will 
be able to fix the amount of the tax payable thereon. The 
questions here raised were considered by this Court in the 
case of Bell Telephone Co, vs The City and School Districts 
of Harrisburg, reported in 52 Superior Ct. 485, as also in 
numerous other cases, among which we refer to: Sunday 
School Union vs Philadelphia, 161 Pa, 307; Clinton School 
District Appeal, 56 Pa. 315. 

Under all the circumstances of this case we are of opinion 
that the plaintiff should pay all the costs of this proceeding, 
excepting only the respondent's bill for attending witnesses, 
and it is so ordered. We direct that the following decree 
be entered nisi and that the same become absolute in case 
exceptions are not taken or appeal filed in the time fixed 
by the rules in equity. 

DECREE 

This cause came on to be heard on bill, answer and testi- 
mony and was argued by counsel and carefully considered 
by the Court, whereupon it is ordered, adjudged and de- 
creed by the Court that the plaintiff is not entitled to any 
larger exemption from local taxation than tor twenty acres 
of the islands purchased by it, and it is therefore ordered that 
the respondents shall not assess the said twenty acres so 
found to be exempt from local taxation for school or other 
local purposes. It is further ordered and decreed on care- 
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ful consideration of all the facts in the case that the plaintiff 
shall pay all the costs of this proceeding, excepting only 
the bill of the respondents for attendance of their witnesses. 
The Prothonotary is directed to enter this decree nisi and 
to mark the same absolute, unless exceptions be filed within 
the time limited by the rules in equity. 



In Re Estate of Charles Elliot Groninger, Late of the City of 

Harisburg, Deceased. 

Wills — Vested and contingent remainders. 

A will gave all of testator's estate to his wife for life. At the 
death of the wife the estate was to be divided equally among his 
children, if any Uving, if none to his nearest heirs. Held, That the 
children livinjt at the death of testator took a vested interest in his 
estate. 

Citation to show cause why decree confirming widow's 
appraisement should not be vacated. Orphans' Court of Dau- 
phin County 

Philip S. Moyer, for citation. 

Wm. M. Hain, contra. 

Kunkel, P. J., July 11,1919. 

This case comes before us on a citation at the instance of 
Edna Groninger Kochenour, upon Anna V. Groninger now 
Anna V. Logue, the widow of Charles Elljot Groninger, de- 
ceased, to show cause why the decree confirming to her the 
interest of her deceased husband in his father's estate should 
not be vacated. 

The facts appear at length in a written agreement filed 
by the parlies. Briefly stated they are as follows: Stewart 
&-oninger, the father, died July 17, 1900 testate, leaving to 
survive him his widow Rosa A. Groninger and two children, 
Charles Elliot Groninger and Edna Blanche Groninger now 
Edna Groninger Kochenour, the petitioner. Charles Elliot 
Groninger was born April 9, 1879 and died, December 25, 
1914, intestate, leaving to survive him Anna V. Groninger, 
his widow, now intermarried with J. E. Logue, but no issue. 
Edna Blanche Groninger was born February 4, 1881 and 
is now intermarried with Paul Kochenour. Rosa A. Groninger 
died May 30, 1916. On the application of Anna V, Groninger 
now Logue, the undivided one-half interest in the real estate 
of which Stewart Groninger died seized, was adjudged and 
decreed to her as the widow of Charles Elliot Groninger, 
deceased, under the Acts of April 14, 1851, P. L. 613 and 
April 1, 1909, P. L. 87. 
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It is claimed in the petition for the citation that as Charles 
Elliot Groninger deceased, died before the widow of Stewart 
Groninger, he took no interest under his father's will, and 
that as the petitioner, Edna Groninger Kochenour, the 
daughter, was the only child living at the time of the death 
of the widow, she became the sole owner of the property in 
question. The will of Stewart Groninger, deceased, reads as 
follows : 

"As to my worldly estate and all property, real, personal 
and mixed of which I shall die seized and possessed, or to 
which I shall be entitled at the time of my decease, I devise, 
bequeath and dispose thereof in the manner following, to-wit: 
First: My will is that all my just debts and expenses shall by 
my Executor hereinafter named be paid out of my estate ^s 
soon after my decease as shall be found convenient. I give, 
devise and bequeath to my beloved wife, Rosa A. Groninger, 
as long as she lives; at her death the estate shall be divided 
equally between my children if any living, if none, to my 
nearest heirs all my property, real, personal and mixed what- 
soever and wheresoever at the time of my death including 
B. of L. E. insurance." Thus by his will, the testator devised 
his estate, real and personal to his wife for life and directed 
that at her death it should be divided equally between his 
children if any living, if none, to his nearest heirs. The 
question arises on the construction of the will, whether the 
devise and bequest to the children was vested or contingent. 

It is well settled that a devise or bequest is to be deemed 
vested unless it indisputably appears from the provisions of 
the will that the testator intended the contrary. Carstensen's 
Estate, 196 Pa. 325, that whenever it is possible to do so by 
a fair reading of the will, the estate therein given will be 
held to be vested rather than contingent, particularly so when 
the gift is to remaindermen, who are children of the testator 
and in esse, and that where the remainder is to a class which 
can be determined at the death of the testator, such as to the 
children of the testator, the estate vests at the time of the 
testator's death. Rau's Estate, 254 Pa. 464 (472). The 
doctrine on the subject is thus further stated: "Where the 
right to future enjoyment is fixed, that is to say that when- 
ever there is a person in being who would have immediate 
right to possession upon the ceasing of the precedent estate, 
the remainder is vested. "Where the remainder is so limited 
as to take effect in possession if ever immediately upon the 
determination of a particular estate, which estate is determined 
by an event which must unavoidably happen by the efflux 
of time, the remainder vests in interest as soon as the re- 
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mainderman is in esse and ascertained, provided nothing but 
his own death before the determination of the particular 
estate will prevent such remainder from vesting in possession." 
"It is not the uncertainty of ever taking effect in possession 
that makes a remainder contingent for to that every remainder 
for life or intail is and must be liable as the remainderman 
may die or die without issue before the death of the tenant 
for life. The present capacity of taking possession if possess- 
ion were to become vacant and not the certainty that the 
possession vrill become vacant before the estate limited in 
remainder determines universally distinguishes a vested from 
one that is contingent." Segar vs Galloway, 113 Pa. 500; 
McCauley's Estate, 257 Pa. 377 ; Neel's Estate, 252 Pa. 394 ; 
Fearne on Remainders, p. 149. 

We are not convinced that there is anything in this will 
that shows an intention to postpone the vesting of the devise 
to the children until the termination of the life estate of the 
widow. The testator's direction, that at his wife's death the 
property should be divided between his children, only fixed 
the period of the termination of the possession or enjoyment 
of the life interest given to the widow and denoted the time 
when the remainder to the children should vest in possession. 
The whole estate vested at the testator's death. The right 
to possess and enjoy it remained to the widow during her 
life and at her death that of the children began, Jarman on 
Wills, p. ll'h, 6th Amer. Ed.; Womrath vs McCormick, 51 
Pa. 504; Rau's Estate, 254 Pa. 464 (468), But it is contended 
that the words "if any living, if none to my nearest heirs" 
indicate an intention to postpone the vesting of the devise to 
the children. Under all the authorities these words are to 
be referred to the death of the testator and not to the death 
of the life tenant unless the contrary intent clearly and un- 
doubtedly appears in the will. Ross vs Drake, 37 Pa. 375 ; 
Johnson vs Morton, 10 Pa. 245 ; McCauley's Estate, 257 Pa. 
377; Rau's Estate, 254 Pa. 464. If the construction con- 
tended for by the petitioner be the true one, then we must 
conclude that the testator intended, as was said in Minnig vs 
Batdorrf, 5 Pa. 503, to exclude from participating in his estate 
the olT-spring of any of his children who might happen to 
die pending the particular estate, an intent not to be imputed 
to a testator unless it be undoubtedly manifested. It is 
difficult, if not impossible, as has been frequently said, to 
reconcile the decisions on the question of whether the vrord 
"living" or "surviving" used in a will refers to the death of 
the testator or the death of the life tenant, but we cannot 
bring ourselves to believe that in the present case the words 
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"if any living, if not" upon which the petitioner relies, so 
clearly refer to the death of the life tenant as to warrant a 
construction which would vest the whole title to the property 
in that one of his children who might survive the death of the 
widow, to the exclusion of his possible grand-children by 
the other; and yet such would be the case under the con- 
struction proposed, if Charles Elliot Groninger had left issue, 
instead of a widow only. Of course, in every case the in- 
tention of the testator as gathered from the whole will must 
prevail, but if it is left in doubt the rule that the death of the 
testator is meant is to be applied. Woellper's Appeal, 126 Pa. 
562 ; McCauley's Estate, 257 Pa. 377. 

The cases relied upon by the petitioner in support of her 
view belonging to a different class from the present one. In 
them there was found in the language of the wills then before 
the Court, the testator's intention to postpone the vesting 
of the interests given. Here no such intention, as we have 
said, appears 

The estate is given to the widow for life and at her death 
to the testator's children. It is given to the children 
as a class. Both were living at the testator's death and the 
rule is that where real estate is devised to a widow for life 
and to the testator's children at her death, all who fall within 
the class at the time of the testator's death take an interest. 
The respondent's husband was living at the time of his father's 
death and hence fell within the class named. That being the 
case his devise or interest was a vested one with the right to 
the possession and enjoyment of it suspended till the life 
tenancy terminated. It became a part of his estate by virtue 
of the will, and when he died, his widow, the respondent, was 
entitled to receive her widow's exemption out of it. 

It is suggested that as there was merely a direction in the 
will to divide the estate between the children and no gift to 
them independent of such direction, their interest is con- 
tingent. This would be true if it did not appear that the 
postponement of the possession or enjoyment of the devise 
was made by the testator for some definite purpose. But it 
is manifest that his object in postponing the possession or 
enjoyment of it was to let in the life interest of the widow. 
The rule appealed to therefore does not apply. Marshall's 
Estate, 262 Pa. 145. 

We are of the opinion that the devise to the testator's child- 
ren was a vested one ; that the undivided one-half interest in 
the real estate in question was vested in Charles Elliot Gron- 
inger, the respondent's deceased husband at the time of his 
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death, and that as his widow she was entitled to take it 
under her widow's claim on the death of the mother, the life 
tenant. 

Wherefore the citation awarded is dismissed at the cost of 
the petitioner. 



The Borough of Middletown vs. Adam Baumbach. 
Boroughs — Ordinances — Act of Hay 8, 1907 — Act of May 14. 1915. 

The erection, in a designated fire district in a borough, of a wooden 
structure having a floor space exceeding 75 square feet, the outside 
of which structure is to be covered with incombustible material three- 
sixteenths of an inch in thickmess, is a violation of a borouRh ordi- 
nance which prohibits the erection of any frame or wooden building 
covering a floor space of 75 square feet, the walls of which are not 
constructed of stone, brick, iron or other hard incombustible material, 
within the designated fire district. 

A borough ordinance enacted under the authority of the Act of 
May 8, 1907. P. L. 184, is not invalidated by the repeal of the Act 
under which it was enacted, by the general borough act of 1915, P. L. 
314. 

Section 3 of the General Borough Act of I91S, is a saving section 
whose purpose is to save and continue in force borough ordinances 
which had been passed pursuant to acts of assembly repealed by the 
General Borough Act. The language of the Section is broad enough 
to include boroughs that come under the General Borough Act, and 
also those that do not. 

Bill in equity. C. P. Dauphin County, No. 632, Equity 
Docket. 

John R. Geyer, for plaintiff, 

Wickersham & Metzger, for defendant. 

Kunkel, P. J., July 26, 1919. 

On the hearing of the motion to continue the preliminary 
injunction counsel agreed that the case should be disposed of 
as upon final hearing on the evidence then taken. No answer 
has been filed to the bill nor has there been any request by 
either of the parties for specific findings of fact. 

The bill complains that the defendant is in the act of erect- 
ing a building in the Borough of Middletown, in violation of 
the borough ordinance approved April 15, 1910, and prays 
that a permanent injiunction be awarded to restrain him from 
erecting the proposed building and to require him to take 
down and remove so much of it as has already been erected. 

The ordinance referred to prohibits the erection, within 
the first fire district of the borough which is therein bounded 
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and defined, of any frame or wooden btiilding covering a floor 
space exceeding 75 square feet, the walls of which are not 
constructed of stone, brick, iron or other hard incombustible 
material, and provides also that no wall, structure, building, or 
part theeof shall thereafter be built or constructed within the 
district except in conformity with the provisions of the ordi- 
nance. From the evidence submitted it appeared that the 
building, which is the subject of this complaint, is to be a 
frame or wooden structure having a floor space exceeding 75 
square feet and is being erected within the prohibited district. 
This building, the defendant intends to cover on the outside 
with a hard incombustible material or composition 3-16 of an 
inch in thickness. Such a building can hardly be said to be 
constructed in conformity with the requirements of the ordi- 
nance. Its walls are not constructed of incombustible material 
but consist of wood which is to be covered by an incombus- 
tible material. Covering the walls of a building with incom- 
bustible material is quite difTerent from constructing them of 
such material ; if it were not so, any frame or wooden building 
might be erected within the fire district of the borough and 
if covered with tin, sheet iron or other hard metal the ordi- 
nance would be evaded. We are of the opinion that the build- 
ing in question falls within the prohibition of the borough 
ordinance. 

Further, the defendant contends that the ordinance has 
been invalidated by the repeal of the Act of Assembly by 
authority of which it was enacted. The ordinance was drawn 
under the Act of May 8, 1907, P. L. 184. That Act was re- 
pealed by the General Borough Act of 1915, P. L. 314. It is 
urged that the repeal of the Act of 1907 resulted in the repeal 
of all ordinances enacted under it. Whether the effect ^f 
the repeal of an Act of Assembly by virtue of which an or- 
dinance has been passed, is to repeal the ordinance is a 
question of legislative intention. We are not left in doubt, 
in the present case, as to the intended effect of the Act of 1915 
upon ordinances enacted under the authority of the legislation 
which has been repealed. Section 3, of Chapter 1, Article I of 
that Act declares what the effect shall be. Among other 
things it provides that "all ordinances, regulations and rules 
made pursuant to any Act of Assembly repealed by this Act 
shall continue with- the same force and effect as if such act 
had not been repealed." Here is a direct declaration, the 
purpose of which it is manifest, was to save and continue in 
force borough ordinances which had been passed pursuant 
to Acts of Assembly repealed by the General Borough Act. 
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The language of this declaration is broad, and comprehensive 
enough to include the ordinances of boroughs whether they 
come under the provisions of the General Borough Act or 
not. We cannot give it the limited application suggested by 
the defendant and restrict it to the ordinances of those bor- 
oughs which come under the provisions of that Act. In face 
of this express declaration, we cannot impute to the Legis- 
lature the intention not only to deprive boroughs which do 
not come under the General Borough Act of the power to 
enact ordinances under the repealed Acts but also to nullify 
the ordinances of such boroughs passed under the authority 
of those Acts wliile they were still in force. Section 3, which 
we have referred to, is a saving section and was intended to 
continue in full force and effect the ordinance of all the 
boroughs of the State. In it is found also similar precaution 
against the effect of the repealing sections of the General 
Borough Act so far as it relates to the ordinances of boroughs 
falling within its provisions. It forestalls the contention that 
the repealing provisions of the Act nullified the ordinances 
of boroughs covered by it so as to require their re-enactment. 
To this end it provides that "the provisions of the Act so far 
as they are the same as those existing law^, are intended 
as a continuation of such laws and not as new enactments," 
Although this would have been so without such express pro- 
vision, Wright vs Oakley, 5 Mete. 405; Middleton vs N. J. 
West Line Ry. Co. 26 N. J. Eq. 273; Lisbon vs Clark, 6 N. H. 
234; McQuillan on Munic, Corp. Sections 837, 838, yet so 
careful was the Legislature in enacting the General Borough 
Act not to disturb any of the existing borough ordinances, 
that it in so many words declares its intention. There is 
also found in the same section a provision which preserves 
the rights of boroughs theretofore accrued under the repealed 
Acts and also all litigation pending or to be instituted under 
ordinances authorized by them. 

It is immaterial to the present case whether the Borough 
of Middletown comes under the prpvisions of the General 
Borough Act or not. If it does, the ordinance in question is 
saved by the first provision in Section 3, for the General 
Borough Act contains substantially a like provision (clause 
21, section 1, article 1, chapterV) with that found in the Act 
of 1907, by authority of which the ordinance was enacted; 
if it does not, then the ordinance remains unaffected by virtue 
of the latter provision of Section 3, notwithstanding the Act 
of 1907 has been repealed. 

For the reasons stated we are of the opinion that the bor- 
ough ordinance is in full force and that the act of the defend- 
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ant in erecting the building in question is in violation thereof. 
A decree may be prepared in accordance with the view here 
expressed. 



Amendments to the Constitution 
Atnendments to the Constitution— -Publtcatioii of Joint RcBolation. 
The Joint Resolution No. 4 of the legislative session of 1919, 
proposing an amendment to Section 1 of Article IX of the Con- 
stitution of Pennsylvajiian, provides that the amendment should 
be submitted to the electors of the State at large at the general 
election to be held on the Tuesday next following the first Monday 
of November, 1919. As there is no general election in 1919, the 
resolution falls. 

Attorney General's Department. Opinion to Cyrus E. 
Woods, Secretary of the Commonwealth. 

Gawthrop, Deputy Attorney General, July 8, 1919, 

There has been received by this Department your letter 
of June 25, inquiring whether the amendment to Section 1 of 
Article IX of the Constitution of Pennsylvania, as proposed 
in Joint Resolution No. 4 of the Legislative Session of 1919, 
should be published this year, or in the year 1920. 

Section 1 of Article XVIII of the Constitution expressly 
provides that the Secretary of the Commonwealth shall cause 
such amendments to be published three months before the 
next general election. 

Section 2 of Article VIII provides that the general election 
shall be held bi-ennially on the Tuesday next following the 
first Monday in November of each even numbered year. 

Section 3 of Article VIII provides for municipal elections, 
which shall be held on the Tuesday next following the first 
Monday of November in each odd numbered year. 

The publication of an amendment in the manner required 
by the Constitution must precede its submission to the voters. 
The requirement is publication three months before the next 
general election. While the Constitution provides in Section 
1 of Article XVIII that amendments may be submitted to the 
electors of the State in such manner and at such time, at least 
three months after being agreed to by the two Houses as the 
General Assembly may prescribe, this provision must be read 
in conjunction with the provision relative to publication, and 
when so read, the plain meaning of the whole section is 
that the Constitution has fixed the earliest day at which an 
amendment may be submitted to the electors at the general 
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election next succeeding the three months publication, and 
to that extent has limited the General Assembly in its powers 
to prescribe the date of submission. 

Measured by this rule, what of the Joint Resolution pro- 
viding the amendment in question? Its second section pre- 
scribes that the amendment shall be submitted to the electors 
of the State at large at the general election to be held on the 
Tuesday next following the first Monday of November in the 
year 1919. 

There is no general election to be held in the year 1919. 
It follows, therefore, that the publication required by the 
Constitution cannot be made before the date fixed in the 
Resolution for submission to the electors, and that the amend- 
ment cannot be submitted upon the day named therein. 

The views herein expressed are in accord with the reason- 
ing of the First Deputy Attorney General Keller in an opinion 
upon a somewhat similar question, under date of July 10, 1917. 

You are advised, therefore, that the proposed amendment 
should not be published in the year 1919, and that inasmuch 
as the date is fixed in the Resolution for submitting the 
question to the electors;' there will be no reason to publish 
the amendment after that date ; therefore, the Resolution falls. 



Payment for Animals Destroyed to Prevent Spread of Disease. 



The Livestock Sanitary Board should not pay institutions operated 
by the State for cattle belonging to such institutions killed to prevent 
spread of diseue. 

Attorney General's Department. Opinion to Dr. C. J. 
Marshal, State Veterinarian. 

Hargest, Deputy Attorney General, June 11, 1919. 

This Department is in receipt of your favor of recent date. 

You ask to be advised whether various State Institutions; 
should be paid out of the deficiency appropriation recently 
made by the present Legislature for animals which have 
been killed at the instance of the State Livestock Sanitary 
Board to prevent the spread of tuberculosis. 

I understand that during the year 1918 your Board ordered 
174 animals belonging to the State, which uere in the custody 
of various State institutions, slaughtered to prevent the spread 
of tuberculosis. The question now arises as to whether you 
should pay out of the deficiency appropriation made by the 
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present Legislature to your institution the value of the animals 
which were killed while in its custody, as provided l^ the 
Act of July 22, 1913, P. L. 928. 

Section 21 of that Act provides: 

"Whenever, to prevent the spread of disease, it shall be 
deemed necessary by any member, officer, or agent of the 
State Livestock Sanitary Board, to cause any domestic animal 
to be killed, the State Veterinarian may cause to be paid to 
the owner of such animal two-thirds of the fair market value 
thereof," etc. 

The owner of the animals involved in this inquiry is the 
Commonwealth of Pennsylvania. The animals were in the 
custody of the institutions belonging to the State and main- 
tained by the State. These State institutions are maintained 
by specific appro priaions. 

If the moneys representing the value of these animals were 
to be paid to the various State institutions, it would necessarily 
have to be returned to the State Treasury. For these reasons 
it is impracticable to make a payment out of one fund in the 
State Treasury into another fund. 

I, therefore, advise you that payment should not be made 
by the Livestock Sanitary Board to these various institutions 
owned and operated by the State for the cattle which were 
killed at the instance of the Livestock Sanitary Board. 



Public Printing 
Public Printing — Book Com poaidoo— Blank Books 

All printins which is not bound a.nd covered as a book, except 
legislative bills, calendars, reports, blank books, data and food bulle- 
tins without covers, and books, pamphlets and bulletins with covers, 
journals, ofHctal documents, Smull's Hand Books and lithographic 
work, should be included in the term miscellaneous printing. 

Lists of banks, trust companies and savings institutions are special 
work and a price should be agreed upom for printing them in keeping 
with the character of the work. 

Attorney General's Department. Opinion to Robert C. 
Miller, Superintendent of the Department of Public Printing 
and Binding. 

Hargest, Deputy Attorney General, August 1, 1919. 

We have your favor of the 17th inst., enclosing the letter of 
John L. L- Kuhn, State Printer, upon which you request an 
opinion. 

The questions submitted, as I understand them, are as fol- 
lows: 
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1. Are the "Digest of the Mining Laws," Legislative Di- 
rectories, and other printed work, samples of which you sub- 
mit, miscellaneous work or book composition, within the mean- 
ing of the Act of February 1, 1905, P, L. 1, as amended by the 
Act of May 11, 1911, P. L. 210? 

2. Is the list of banks, trust companies and savings institu- 
tions, samples of which you submit, a blank book within the 
meaning of said law? 

I understand that all of the printed matter, such as the Di- 
gest of the Game, Fish and Forestry Laws, the Legislative 
Directories, etc., involved in the first question just stated, are 
publications which have been printed from time to time in the 
same form for a number of years. 

The present State Printer, John L, L. Kuhn, whose present 
contract began July 1, 1917, was the State Printer for four 
years, up to July 1, 1913. Mr. W. S. Ray was State Printer 
from July 1, 1913 to July 1, 1917. In an opinion given to your 
predecessor, February 28, 1918, it was said : 

"This Act of Assembly deals with technical printing terms, 
but its application to what is included in book composition or 
in the term 'miscellaneous printing' is so doubtful, that those 
who are skilled in the use of such terms, like yourself and the 
State Printer, seem unable to construe it. Since the construc- 
tion of the Act is doubtful, the course of conduct and the inter- 
pretation which has heretofore been put upon it, should be 
controlling. The State Printer submitted his bid in view of 
the interpretation which he put upon it, under his former con- 
tract, and under the contract in force at the time his bid was 
presented." 

In this opinion we came to the conclusion that: 

"All printing which is not bound and covered as a book, ex- 
cept legislative bills, calendars, reports, blank books, data and 
food bulletins without covers, and books, pamphlets and bulle- 
tins with covers, journals, official documents, Smull's Hand 
Books, and lithographic work, should be included in the term 
'miscellaneous printing.' " 

We see no reason to change this conclusion. I think the 
law should bif interpreted under this contract as it has here- 
tofore been interpreted, and the printing paid for under that 
intepretation. 

2. The list of banks, trust companies and savings institu- 
tions, sample of which is submitted, is bound in flexible leather. 
It contains six names equally spaced, on the left page. The 
right page is blank and ruled, so that memoranda may be made 
opposite eacb name. 
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A blank book, as the term is generally understood, is a book 
in which the caption or headings of the pages are identical and 
the blank spaces left below. The book in question is printed 
on one page, with the blanks on the opposite page and the 
printing is not identical. It consists of the lists of banking 
institutions in the State. 

I am, therefore, of opinion that it is not a blank book. It 
could hardly be considered miscellaneous printing, and inas- 
much as there has been but one list heretofore printed, there 
has been no course of conduct or no interpretation of the con- 
tract under wihch the State Printer is acting, established with 
reference to this work. It should be considered as special 
work and a price agreed upon in keeping with the character 
of the work. 



Solicitation of Money for Charitable Purpose 



Any institution, such as a hospital or home, which serves the com- 
munity in which it is located, is a community organifation within the 
14t^ Section of the Act of June 20, 1919. and therefore exempt from 
its operation. 

Attorney General's Department. Opinion to Bromley Whar- 
ton, General Agent and Secretary Board of Public Charities. 

Hargest, Deputy Attorney General, July 29, 1919. 

Your favor of the 17th inst. was duly received. 

You ask to be advised whether certain homes and hospitals 
are within Act No. 248, approved June 20, 1919, entitled "An 
Act relating to and regulating the solicitation of moneys and 
property for charitable and patriotic purposes." 

Section 14 of this Act provides : 

"This Act shall not apply to any fraternal organization in- 
corporated under the laws of the Commonwealth, nor to any 
reli^ous organization, or any college, school or university lo- 
cated within the Commonwealth, nor to any labor union or 
municipality, or municipal subdivision or community organi- 
zation of the Commonwealth." ' 

The principal question is whether the homes and hospitals 
to which you refer are "community organizations" within the 
meaning of this Act. 

You state that there are a number of "homes" in Pennsyl- 
vania for the care of children, or of the aged, and hospitals 
for tiie treatment and care of the sick and injured, and that 
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all of these institutions were funded by the efforts of persons 
resident in the communities in which they are respectively 
located, and they are maintained for the benefit of the residents 
of such communities. 

I am advised that in large cities there are several institutions 
engaged in the same general character of charity, and all of 
them serve the whole municipality generally, while specially 
administering to the immediate neighborhood. To illustrate: 
A hospital may receive cases sent to it from any part of a 
large city but the majority of its patients come from the sec- 
tion immediately surrounding the hospital. 

You ask whether such homes and hospitals are "community 
organizations" within the meaning of this Act, and therefore 
exempt from its operation. 

This question must be answered by determining the mean- 
ing of "community organizations" as used in the Act. A com- 
munity means the people who reside in one locality or a society 
having common interests and privileges. It is also defined to 
be a village, township or municipality. 

Community is described to be a "number of persons having 
a common interest," March's Thesaurus. 

"A number of people associated together by the fact of resi- 
dence in the same locality or of subjection to the same local 
laws and regulations." Century Dictionary. 

"The people who reside in one locality and are subject to the 
same laws." 

"A society having common interests, privileges, etc., or shar- 
ing many or all things in common." Standard Dictionary. 

If there were but one volunteer fire company in a borough, 
it unquestionably would be a community organization. If 
there were ten fire companies in a city who responded to alarms 
in any portion of the city when required, but who served prin- 
cipally their immediate localities, they would be no less com- 
munity organizations and so I think that a hospital opened to 
receive the sick and injured of a city, although the majority of 
its patients may come from the territory adjacent to the hos- 
pital itself, would be a community organization. 

A home for the care of children or of the aged, whether there 
were one or more in a municipality, who served the people 
generally in that municipality, would undoubtedly be a com- 
munity organization. 

I am, therefore, of opinion that any institution such as a 
hospital or home which serves the community in which it is 
located, where there be one or more of such institutions in the 
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municipality, is a community organization within the meaning 
of the 14th Section of this Act of Assembly and therefore ex- 
empt from its operatiqn. 

You ask whether associations organized for general chari- 
table purposes, whether confined in their operations to small 
communities, or extending over a larger portion of the State, 
are community organizations, 

I shall have to know the exact facts before being able to 
answer this portion of your inquiry. 



Fishing Laws 
Fishing; Laws— Aliens— Act of April 21, 1915 

A foreigin-born resident of Pennsylvania who has taken out his 
first papers, but has not been naturalized, is prohibited by the Act of 
April 21, 191S, P. L. 160, from fishing in this State, and from being 
employed by another to fish in this State. 

Attorney General's Department. Opinion to N. R. Buller, 
Commissioner of Fisheries, 

Swoope, Deputy Attorney General, July 25, 1919. 

In answer to your request of this date, asking this Depart- 
ment if an alien who has declared his intention of becoming 
a citizen by filing what are known as his first papers, but who 
has not yet been naturalized, can fish in Pennsylvania or be 
employed by another to fish in this State, would say that a 
man who has taken out his first papers, but has not yet been 
regularly naturalized, is still an unnaturalized foreign born 
resident, under the laws of the United States and the State 
of Pennsylvania. 

By the Act of April 21, 1915, P. L. 160, Section 1, it is 
provided as follows: 

"That from and after the passage of this act, it shall be 
unlavi^ul for any unnaturalized foreign-born resident to go 
fishing for, or capture or kill, in this Commonwealth, any "fish 
of any description. Each and every person violating any pro- 
visions of this section shall, upon conviction thereof, be sen- 
tenced to pay a penalty of twenty dollars for each oflense, 
or undergo imprisonment in the common jail of the county 
for the period of one day for each dollar of penalty imposed." 

It therefore follows that no person who has not yet been 
naturalized by a court having jurisdiction, is entitled to fish 
in the State of Pennsylvania, or to be employed by any other 
to fish in this State. 
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Silverstein vs. Union Clothing Company. 

Commonwealth vs. Joseph Verbos and Jacob Blazmo. • 

New triat— AIUgationB — Dispoutions. 
When an allegation in support of a motion for a new trial is not 
supported by depositions, the court must assume that it cannot be 
so supported. 

Motion for new trial. Quarter Sessions of Dauphin County, 
No. 146, January Sessions, 1918. 

Robert T, Fox, Assistant District Attorney, for Common- 
wealth. 

O. G. Wickersham and Wm. F. Houseman, for defendant. 

Henry, P. J., specially presiding, August S, 1919. 

The defendants were convicted of selling liquor without a 
license and furnishing liquor to minors. 

They have made a motion for a new trial and have assigned 
formal reasons that the verdict was against the law and the 
evidence and the charge of the court, and also that they have 
discovered since the trial that the testimony of one of the 
witnesses was untrue. No depositions have been taken to 
support this allegation and we must assume that it could 
not be thus supported. Under the disputed testimony offered 
at the time of the trial the case was for the jury and the 
Court's attention has not been directed to anything indicating 
that the defendants did not have a fair trial. 

The Court's attention has lately been directed to this case 
and this tardy disposition of the motion is due to the fact that 
the case was not brought before the court prior to this time. 

And now, to wit, August 5, 1919, the motion of the de- 
fendants in arrest of judgment and for a new trial is overruled, 
a new trial is refused, with permission to the District At- 
torney to move for judgment upon the verdict. 



Elias Silverstein, Trading as Elias Silverstein and Son, vs. 

Charles Cohen and Emanuel Cohen, Trading as 

Union Clothing Company. 

Contracts — Affidavit of defense. 

After acceptance of goods and sale of a portion, the purchaser 

must pay the purchase price. 

Shipment a few days prior to the time tixed by the parties, or an 
error m billing is not a defense to a suit for the price of goods sold 
and delivered. 

A purchaser of goods can refuse payment until the time agreed 
upon and can decline to pay a price in excess of the price fixed in 
the contract, but he cannot, after acceptance and sale of part of the 
goods, rescind the contract and return the goods unsold. 
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Motion for judgment for want of sufficient affidavit of de- 
fense. C. P. Dauphin County, No. 558, January Term, 1919. 

Geo. L. Reed, for plaintiff. 

Eugene G. Cohen, for defendant, 

Henry, P. J., specially presiding, August 5, 1919. 

The plaintiff in this case has moved for judgment for want 
of a sufficient affidavit of defense. 

The suit is brought upon a book account for goods sold 
and delivered. The affidavit of defense admits the purchase 
of the goods but denies liability, for the reasons that the 
goods were shipped and billed fifteen days prior to the time 
agreed upon and that the bill rendered to the defendants was 
higher than the price agreed upon for one of the items. The 
defendants admit the receipt and acceptance of the goods and 
the sale of a portion for which they aver they are willing to 
pay. The goods, less those which have been sold, were re- 
shipped by the defendants to the plaintiff, but there is no 
averment that the plaintiff received or accepted the goods. 
The facts averred by the defendants are not a defense to the 
action. 

After an acceptance of the goods and a sale of a portion, 
the defendants must pay the purchase price. The shipment 
a few days prior to the time fixed by the parties or an error 
in billing is not a defense to a claim for the purchase price 
for goods sold and delivered. The defendants could refuse 
payment until the time agreed upon for delivery and could 
decline to pay the excessive price; but would be in no position 
to rescind the contract and return the goods. The defendants 
are clearly liable for the purchase price which they themselves 
fix as the agreed price. 

And now, to wit. August 5, 1919, Rule absolute and judg- 
ment is hereby directed to be entered in favor of the plaintiff 
and against the defendants for $83.00, with interest from 
April 10th, 1918, for want of a sufficient affidavit of defense. 



Mines and Mining, 
Hfnn and mining — Barrier pillara. 
Tihe Attorney General is not vested with any authoritj' to deter- 
mine whether a barrier pillar is necessary in a coal mine. The deter- 
mination of that question rests with the tribunal created by the Act 
of June 8. 1891, P. L. 176. 
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Attorney General's Department, Opinion to Seward E. 
Button, Chief of Department of Mines. 

Collins, Deputy Attorney General, July 31, 1919. 

This department is in receipt of your communication of the 
7th inst. asking to be advised whether a barrier pillar can be 
demanded between the property of Mary H. Ayers and the 
property of the Lehigh & Wilkes-Barre Coal Company, pur- 
suant to the Act of June 2, 1891, P. L. 176, providing for the 
safety of persons employed in anthracite mines. Section 10, 
Article III, of the Act reads as follows: 

"It shall be obligatory on the owners of adjoining coal 
properties to leave, or cause to be left, a pillar of coal in each 
seam or vein of coal worked by them, along the line of ad- 
joining property, of such width, that taken in connection with 
the pillar to be left by the adjoining property owner, will be 
a sufficient barrier for the safety of the employes of either 
mine in case the other should be abandoned and allowed to 
fill with water ; such width of pillar to be determined by the 
engineers of the adjoining property owners together with 
the inspector of the district in which the mine is situated, 
and the surveys of the face of the workings along such pillar 
shall be made in duplicate and must practically agree. A 
copy of such duphcate surveys, certified to, must be filed 
with the owners of the adjoining properties and with the 
inspector of the district in which the mine or property is 
situated." 

As shown by the correspondence accompanying your com- 
munication, the said Mary H. Ayers on June 17, 1919, noti- 
fied Mr. Thomas J, Williams, Mine Inspector of the Eleventh 
. District, in writing, that she is the owner of four and one-half 
acres of coal located in the city of Wilkes-Barre, and that as 
the owner thereof she requested that a barrier pillar be estab- 
lished between this property and that of the Lehigh & Wilkes- 
Barre Coal Company surrounding it, as provided in the above 
Act, and that she had given notice to that effect to the said 
company and asked for a meeting, of which time and place 
she would notify her engineer. In response thereto, on June 
24th, 1919, the said company advised the said inspector that 
it felt— 

"No obligation to act in this matter for the reason that the 
statute providing for barrier pillars was passed as a protec- 
tion to men working in an adjacent mine. There is no mine 
on Mrs. Ayre's property, nor is it possible to open a mine 
on a tract less than 5 acres in extent and on which the upper 
vein is 500 feet or more below the surface." 
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Ill passing Upon the question of leaving barrier pillars for 
the mutual protection of adjoining coal properties, as required 
by the above quoted provision of the Act of 1891, Deputy 
Attorney General Elkin in an opinion dated April 15, 1897, 
said (Attorney General's Report 1897, page 19) ; 

"The language of this section is mandatory and requires 
the owners of adjoining coal properties to leave or cause to 
be left a pillar of coal in each seam or vein of coal worked by 
them along the line of the adjoining property. This mandate 
of the law must be obeyed whether the coal in the adjoining 
property is worked at the same time or at a later date. As 
the inspector of the district you are required, under the pro- 
visions of the law, to aid in the determination of the width 
of the pillars left for the mutual protection of the adjoining 
property owners." 

The question as to who is charged with the duty to deter- 
mine the necessity for a barrier pillar between adjoining coal 
properties has been the subject of judicial construction in 
many cases and may now be regarded as definitely settled. 

In Curran vs. Delano, 235 Pa, 478, the Supreme Court, 
speaking through Mr, Justice Mestrezat, in construing the 
above quoted section of the said act, says : 

"The statute, therefore, not only makes it obligatory upon 
the owners of the adjoining properties to leave a boundary 
pillar, but provides the tribunal by which the width of the 
pillar is to be determined. The jurisdiction of that tribunal 
is exclusive, and the court is without authority to determine 
the question. It is settled both at common law and under 
our Act of March 21, 1806, 4 Sm. Uws 326, 1 Purd. 271, that 
where a statute creates a right or liability or imposes a duty, 
and prescribes a particular remedy for its enforcement, such 
remedy is exclusive and must be strictly pursued. * » * 
The purpose of the act was not only to require the owners of 
adjacent collieries to leave a boundary pillar, if necessary, 
but also to create a tribunal for the purpose of determining 
the necessity of the pillar and the width thereof." 

In Mill Creek Coal Company vs. Curran, 244 Pa. page 496, 
it is further said upon this point — 

"At all events, the legislature had the power and authority 
to provide for determining the width of the pillar, and having 
done so, the courts must recognize the tribunal and enforce 
its findings. The authority to fix the width of the pillar nec- 
essarily includes the authority to determine whether the safety 
of the employes in the mine required a pillar of any width. If 
in the judgment of the inspector and engineers no pillar was 
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needed, it would be idle, as 5u^:ested in Commonwealth vs. 
Plymouth Coal Company, 232 Pa. 141, for them to fix the 
width of the pillar at, say, one foot, for the sake, merely, of 
literal compliance with the statutory obligation of leaving a 
pillar of some width." 

It will be seen from the foregoing that the Attorney General 
is not vested with any authority to decide whether a barrier 
pillar in any given case is needed, the determination of that 
question resting with the tribunal created by law for that 
purpose. It was the evident intent that its members, com- 
posed of experts, after due consideration and with full knowl- 
edge of the physical situation of the property and all rele- 
vant facts in connection therewith, are best fitted to reach the 
right conclusion. 

In the case of Sterrick Creek Coal Company vs. The Dolph 
Coal Company, Ltd., 11 Lackawanna Jurist 219, it was held 
that the duty of enforcing the provision of the Mine Law re- 
lating to barrier pillars rests in the first instance upon the 
mine inspector of the proper district; but if the mine inspector 
fails for one reason or another to proceed in the premises as 
provided by the Act of Assembly, either adjacent mine owner 
may appeal to a court of equity for relief. 

Inasmuch as one of the above named owners of adjoining 
coal land has requested that steps be taken to establish a 
barrier pillar between her property and that of the adjoining 
owner, it will be proper for your Department to institute 
the proceedings contemplated by the act to ascertain the ne- 
cessity fo rsuch a pillar. 

You are, therefore, advised that the inspector of the dis- 
trict should give notice to the respective owners of the afore- 
said properties of a meeting to be held, at some appointed 
time and place, by him with the engineers for the owners 
of the properties, to determine whether a barrier pillar is 
necessary and, if so, the proper width thereof. 



Department of Health. 

Department of Health — Money collected from war risk msiirance. 

Money received by the Department of Health from the War Risk 
Insurance Bureau of the United States, should be paid into the 
State Treasury and not credited to the State Department of Health. 

Attorney General's Department. Opinion to Colonel Ed- 
ward Martin, Commissioner of Health. 

Myers, Deputy Attorney General, May 21, 1919. 
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Your letter of the 20th inst. requesting an opinion as to 
the proper disposition of moneys received by you from the 
War Risk Insurance Bureau of the United States, for the 
maintenance at Mont Alto Sanatorium of dischai^ed soldiers 
of the United States Army, is received. 

The act of May 25, 1907, P. L. 259, provides; 

"That from and after the beginning of the fiscal year com- 
mencing June first, one thousand nine hundred and seven, the 
• * • Commissioner of Health * * * shall pay into 
the State Treasury daily, for the use of the Commonwealth of 
Pennsylvania, all fees, licenses, fines, penalties, commissions, 
costs, and all moneys received or collected, on behalf of the 
Commonwealth, from any source whatever." 

I am, therefore, of the opinion that the moneys collected by 
you from the War Risk Insurance Bureau, as aforesaid, should 
be paid into the State Treasury, and should not be credited 
to the State Department of Health. 



State Employes in Military Service of United States. 



State employes in the Military, Service of the United States, have 
the right to return to the positions which they held in the State 
Government when they are mustered out of the service of the 
United States. Positions should not be held open beyond a rea- 
sonable time. After the expiration of a reasonable notice to return 
within ten days should be given and and upon failure to comply with 
such notice the position may be filled. 

Attorney General's Department. Opinion to Captain 
George F. Lumb, Acting Superintendent of State Police. 

Hargest, Deputy Attorney General, May 16, 1919. 

Your favor of the 9th inst., addressed to the Attorney Gen- 
eral, was duly received. 

I will answer your questions seriatum : 

1. You ask what the status of the Acting Superintendent 
will be upon the conclusion of the war. 

The war will not be concluded until the peace treaty is ap- 
proved and the President formally promulgates the fact. 
Those in the service of the United States will have the right 
to return to the positions which they hold in the State Gov- 
ernment when they are mustered out of the service of the 
United States, provided such return be made within a rea- 
sonable time. The war may be concluded while some of the 
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employes of the State or of your Department are still in 
France. As to such persons, they should have an opportunity 
to resume their positions when they are mustered out of the 
Federal service. 

This applies to the Superintendent, as well as to the other 
officers and employes, and the return of the Superintendent 
will, of course, determine the status of the Acting Superin- 
tendent. 

2. The Acting Superintendent and other employes of your 
Department who are filling the positions of persons in the 
Federal service, will continue to draw their salaries until those 
persons return, 

3. In the event that an officer sh<iuld be mustered out of 
the Federal service and does not return to your Department, 
the position should not be held open beyond a reasonable 
time. In that event you will be justified in giving such officer 
notice that unless he returns to the service of the State within 
ten days after the receipt of notice, his position will not be 
held open for him. 

■ o 

Public School Employes' Retirement System. 

Pnblic schools — Retirement of employes— Act of Kay 18, 1917. 

Teachers employed in the Scotland Orphans' School, Huntingdon 
Reformatory, Pennsylvania State College and other similar institu- 
tions, are not within the benefits of the retirement system created by 
the Act of July 18, 1917, P. L. 1043. 

Attorney General's Department. Opinion to H. H. Baish, 
Secretary, Public School Employes' Retirement Board. 

Hargest, Deputy Attorney General, May 21, 1919. 

Your letter of the 12th instant is at hand. 

You ask to be advised whether teachers employed in the 
Scotland Orphans' School, Huntingdon Industrial Reforma- 
tory or the Pennsylvania State College, are eligible for mem- 
bership in the State School Employes' Retirement Associa- 
tion. 

The Act of May 18, 1917, P. L. 1043, "establishing a public 
school employes' retirement system," provides; 

" 'Public school' shall mean any class, school, high school, 
normal school, training school, vocational school, truant 
school, parental school, and any or all classes or schools with- 
in the State of Pennsylvania, conducted under the order and 
superintendence of the Department of Public Instruction of 
the Commonwealth of Pennsylvania and of a duly elected or 
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Public School Employes' Retirement System, 
appointed Board of Public Education, Board of School Direct- 
ors or Board of Trustees, of the Commonwealth, or of any 
school district or normal school district thereof. * • * 
'Employe' shall mean any teacher, principal, or other person 
engaged in any work concerning or relating to the public 
schools of this Commonwealth, or in connection therewith." 

It is apparent from this language that a school to come 
within the definition, shall also come under the superintend- 
ence of the Department of Public Instruction. This is one 
of the necessary criteria to determine whether such school is a 
public school within the terms of this act. 

The Scotland Sofdiers' Orphan School, The Huntingdon 
Industrial Reformatory, and tiie Pennsylvania State College, 
are not schools or educational institutions "conducted under 
the order and superintendence of the Department of Public 
Instruction." 

Therefore, in my opinion, the teachers or employes of these 
institutions and other similar institutions, are not within the 
benefits of the retirement system created by the Act of July 
18, 1917. 



Public School Employes' Retirement System. 

PubHc Schools — Retirement of employes — Act of July 18, 1017. 

Medical inspectors er^ployed in school work are not within tiie 
benefits of the Public School Retirement System, provided by the 
Act of July 18, 1917. 

Attorney General's Department. Opinion to H, H. Baish, 
Secretary, Public School Employes' Retirement Board. 

Hargest, Deputy Attorney General, May 21, 1919. 

Your recent favor addressed to the Attorney General was 
duly received. 

You ask to be advised whether medical inspectors em- 
ployed in school work are within the benefits of the Public 
School Employes' Retirement System. 

The Act of July 18, 1917, P. L. 1043, which creates this sys- 
tem, provides in paragraph 7, Section 1, in part, as follows: 

"No person shall be deemed an employe, within the mean- 
ing of this act, who is not regularly engaged in performing 
one or more of these functions as a full time occupation out- 
side of vacation period." 

I understand the medical inspectors are employed about 
three hours daily in the work of school inspection. They de- 
vote the balance of the day to their private practice. The 
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language of this act requires persons to be engaged in school 
work "as a full time occupation," These medical inspectors 
are not so engaged. 

Therefore, in our opinion, they are not "employes" within 
the definition of that term as contained in the act creating 
tne retirement system, and are not eligible to its benefits. 



Friendship German Bau und Spar Verein of Harrisburg vs. 

Jacob Weiner and Annie Weiner, 

Sheriff's Bales — Stay of writ — RespotiBibility of bidder for bid. 

After the sale of real estate hy the sheriff, staying the writ of 
execution on which it was sold will not relieve the purchaser of re- 
sponsibility for his bid. His remedy is to have the sale set aside. 

Petition to stay writ of execution. C. P. Dauphin County, 
No. 362, January Term, 1919. 

Rosenberg and Rosenberg for petition. 

E. W. Jackson, contra. 

Beidieraan and Hull for sheriff. 

Kunkel, P. J., August 21, 1919. 

The property taken in execution was struck off to the peti- 
tioner at sheriff's sale at his bid of $1,360. He alleges that at 
that time he believed it was being sold free of all encum- 
brances, but after it was knocked down to him he learned it 
was sold subject to a mortgage of $2,500 with accrued interest 
of $100; thereupon he refused to comply with his bid and to 
make payment thereon in accordance with the terms of the 
sale It seems that subsequently he arranged with the execu- 
tion creditor to take an assignment of the judgment upon 
which the writ of execution was issued, and to pay all costs 
accrued thereon with a view of having the writ stayed. The 
Sheriff refused to stay the writ and this petition is presented 
for the purpose of obtaining permission of the court to stay 
the same. 

The manifest purpose of this proceeding is to relieve the 
petitioner from his bid made under the circumstances stated. 
How this can be accomplished by staying the writ we are un- 
able to see. The writ has been spent. It has accomplished . 
its purpose. The sale of the property by virtue of it has been 
made. To stay it now would be an idle act; for the sale made 
under it would still stand and the petitioner be bound by his 
bid. So long as the sale remains effective the petitioner's lia- 
bility for his bid continues. His remedy is to have the sale 
set aside. The rule to stay the writ is discharged at the 
cost of the petitioner. 
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In Re: Estate of Charles E. Hanshaw. 

In Re: Estate of Charles E. Hanshaw. 

Decedents' estatei— Administrator— Appointment — ^Act of Jnne 7, 1917. 

The Act of June 7, 1917, P. L. 447, cannot be construed as per- 
mrtting a minor to administer an estate and there is nothing in the 
act to indicate that a ciinor has any right of election. 

When no persons qualified to act apply for administration on the 
estate of a decedent, the register must exercise his judgment in the 
selection of a fit person. 

The ofliical counsel of a register of wills is not disqualified to act 
as administrator of an estate, by appointment of the register for 
whom he is conn set 

Citation to show cause why letters of administration should 
not be revoked. Orphans' Court of Dauphin County. 

Paul A. Kunkel for citation. 

John R. Geyer, contra. 

Henry, P. J., Specially Presiding, August 27, I9I9. 

Pursuant to a petition of certain relatives of Charles E. 
Hanshaw, deceased, a citation issued from this Court directed 
to William H. Earnest commanding him to show cause why an 
appeal should not be sustained from the appointment of said 
William H. Earnest as administrator of the estate of said 
Charles E. Hanshaw, deceased, and why Letters of Adminis- 
tration granted the said William H. Earnest should not be 
revoked. An answer has been filed to this citation and the 
matter is before the Court upon this petition and Answer. 

The said Charles E. Hanshaw died intestate and leaving to 
survive him as next of kin, one child Daniel M. Hanshaw who 
is a minor of about the age of fourteen years. 

The Central Trust Company of Harrisburg was duly ap- 
pointed guardian of said Daniel M. Hanshaw. Annie Evans, 
half-sister and John Hart, half uncle of said Daniel M. Han- 
shaw, petitioned the Register of Wills of Dauphin County 
to appoint John F Dapp who is a Vice President of said Cen- 
tral Trust Company, as Administrator of the estate of said 
Charles E Hanshaw, deceased, and the said Daniel M. Han- 
shaw joined in the request for said appointment. Other rela- 
tives of said Charles E. Hanshaw, deceased, requested the 
Register of Wills to grant Letters of Administration to mem- 
bers of the Hanshaw family, relatives of said minor, which 
request was also joined in by the said minor. The Register 
granted Letters of Administration to William H. Earnest, a 
member of the Dauphin County Bar, who is the attorney for 
said Register of Wills, as Administrator of the said estate. 
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The Act of June 7th, 1917, P. L. 447, 458, Section 2, sub- 
division (c) provides that Letters of Administration shall be 
granted "to the widow, if any, of the decedent, or to such of 
his relatives or kindred as by law may be entitled to the 
residue of his personal estate, or to a share or shares therein, 
after payment of his debts ;" "and, in case of the refusal or in- 
competency of every such person, or one or more of the 
principal creditors of the decedent applying therefor ; or to any 
fit person, at his discretion." It is very evident that only 
those relatives or next of kin who may be entitled to the resi- 
due of the personal estate of the decedent are the ones who 
are entitled to administration or to elect an administrator. 
This provision of the Act of Assembly could not possibly be 
construed as permitting a minor or a non compos mentis to 
administer an estate and there is nothing in the Act to indicate 
that a ■minor has any right of election. In the absence of per- 
sons qualified to act applying for administration, the Register 
must exercise his own good Judgment in the selection of some 
fit person. 

The instability of the selection of an administrator by an 
immature mind is well illustrated in this case, where a minor 
first had a selection of his own, then joined in the selection 
of the petitioners, afterward joined in the selection of other 
relatives and now approves of the appointment as made. The 
petitioners as half-sister and half-uncle are not interested in 
the residue of the personal estate of the decedent and there- 
fore, are not such next of kin as entitle them to administration 
or to elect an administrator. 

While it is true that the Register of Wills could not act as 
Administrator, yet, under the Act of Assembly this is inci- 
dent to his office and could not be construed as extending 
to his counsel or business or official associates. Possibly 
there would be greater reason why an executive officer of a 
corporation should not act as administrator where that cor- 
poration is the guardian of the minor inheriting the estate. 

And now to wit, August 27th, 1919, citation dismissed at 
the cost of the petitioners. 

o 

Bayard U. Livingston in his own right and also as sole acting 

Executor under the last will and testament of Margaret 

L. Livingston, deceased, vs. Harris Aaronson. 

Contracts— Joint and acveral covenants— Actions. 

Whether the obtisation of a covenant is joint or several or both 
depends exclusively upon the words of the covenant, and the words 
of severalty or joinder are the test. 
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by two or more is always joint unless declared to be 
otherwise. 

Where the obligation is joint the action must be against all the 
obligors. 

A covenant providing that the parties of the second part do hereby 
covenant that they will yearly and every year, during said term, 
pay or cause to be paid to the party of the first part the yearly rent 
reserved, on the days and in the manner prescribed, is joint 

Motion for judgment for want of a sufficient affidavit of 
defense. C. P. Dauphin County, No. 503, June Term, 1919. 

Olmsted, Snyder and Miller for plaintiff. 

Rosenberg and Rosenheim for defendant. 

Kunkel, P. J., August 21, 1919. 

This action is brouffht to recover rent alleged to be due upon 
a lease executed by the defendant and one, Max I. Aaronson 
as lessees. The defense set up in the affidavit is that the 
undertaking to pay the rent reserved was a joint undertaking 
while the action is brougTit against but one of the lessees. 
Before the Practice Act of 1915, this objection would have 
been properly raised by a plea in abatement, but as that Act 
abolished pleas, it may now be raised in the affidavit of de- 
fense. Sect. 3, Practice Act 1915 (P. L. 4«3). 

A cursory reading of the lease shows that the covenants 
therein are not several, nor joint and several, but joint. The 
covenant respecting the payment of rent is: "The parties 
of the second part (referring to the defendant and his co- 
lessee) do hereby covenant, etc., that they will yearly and 
every year during the term, etc., pay or cause to be paid unto 
the said party of the first part (the lessor) etc, the said yearly 
rent reserved, etc., on the days and in the manner prescribed, 
etc." It is a settled rule that whether the liability of the cov- 
enantors is joint or several or both depends exclusively on th^ 
words of the covenant, and the words of severalty or joinder 
are the test. A covenant is always joint unless declared to be 
otherwise. City of Philadelphia vs. Reeves, 48 Pa. 472 ; Pitts- 
ley vs. King, 206 Pa. 193. Where the obligation is joint the 
action must be against all the obligors. It cannot be main- 
tained against one alone if timely objection be made. The 
objection of the non-joinder of the co-lessee is well taken. 
The other defenses are -without merit. The motion for judg- 
ment is denied. 
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Repairs to Buildings Leased to Commonwealth. 

Landlord and tcnaat— Repairs. 

The lessor of a building leased to the Commonwealth is not bound 
to make repairs unless he specifically covenants to do^ so. 

Attorney General's Department. Opinion to Thomas W. 
Templeton, Superintendent of Public Grounds and Buildings, 

Hargest, Deputy Attorney General, August 14, 1919. 

I am in receipt of your letter of the 4th instant, requesting 
an opinion as to whether the lessor or lessee of a building is 
liable for repairs to the exterior of the building, or to the 
interior that has been damaged by water on account of a roof 
that leaks. 

The circumstances which prompt your inquiry I understand 
to be as follows : 

The Comomnwealth of Pennsylvania has rented from Nor- 
man D, Gray the property, located at the comer of Second and 
Chestnut Streets, Harrisburg, The roof of the building is in 
a bad condition, and the question arises whether the lessor, 
or the Commonwealth of Pennsylvania, the lessee, is liable 
for the cost of repairing the roof. 

I have examined the lease, and also the authority to sublet 
g^ven by the owner of the building to the lessor, and find that 
they contain no covenant or stipulation with regard to the 
cost of repairs or the liability for such costs, which would 
take the present case out of the operation of the general rule 
of law governing the subject, ♦ 

The Courts of this State have uniformly held that the land- 
lord is not liable for repairs unless he specifically covenants 
to make the same. The decisions are numerous. 

In Moore vs. Weber, 71 Pa. 429, Justice Sharswood held 
that— 

"* * * In the absence of an express agreement there is 
no implied obligation on the landlord to repair demised prem- 
ises, nor does he impliedly undertake that they are fit for the 
purposes for which they are rented — that they are tenantable 
or shall continue so. If they burn down he is not bound to 
rebuild. The rule here, as in other cases, is caveat emptor. 
The lessee's eyes are his bargain. He is bound to examine 
the premises he rents, and secure himself by covenants, to 
repair and rebuild." 

In Hollidaysburg Seminary Company vs. Gray, 45 Superior 
Ct. 426, it was held that— 
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Inheritance Tax. 

"Where a lease contains no specific covenant on the part of 
the landlord to repair the roof of the building leased, the land- 
lord will not be liable for such repairs." 

In Levine vs. McClenathan, 246 Pa. 374, Justice Elkin 
said : 

"* * • The tenant takes the property as it is and he 
must'be the judge of its tenantable condition. If the tenant 
wants the landlord to make repairs, he must require such a 
covenant to be inserted in the lease ; and failure to so provide 
by a covenant in the least, relieves the landlord from any 
such duty. * * * there can be no recovery against the 
landlord if the damage resulted from failure to make repairs, 
or because of the untenantable condition of the demised prem- 
ises. The tenant took the premises as they wereand is bound 
by his bargain." 

A recent case to the same effect is that of Cessa vs. Rozzi, 
Appellant, in 68 Superior Ct. 593. 

If the Commonwealth of Pennsylvania desires to be re- 
lieved from the cost of making repairs to buildings which it 
leases, it will be necessary to change the present form of lease 
and insert a covenant whereby the lessor shall be required to 
make all necessary repairs and keep the property in a tenant- 
able condition. 

I am, therefore, of the opinion that inasmuch as Mr. Gray, 
the lessor, occupying the position of landlord to the Common- 
wealth, did not specifically covenant to make repairs in the 
lease jointly executed by hira and the Commonwealth, he is 
not liable for the cost of repairing the roof of the building in 
question. 



Inheritance Tax. 



Non-resident decedents— Bsnk deports in thiB State— Act of June 

301 19W. 

The Act of June 20, 1919, does not authorize an inheritance tax 

upon a deposit of a non-resident decedent in a bank in this Com' 

monwealth. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Hargest, Deputy Attorney General, August 18. 1919. 

We have your favor asking for an opinion as to whether a 
bank deposit in this State, standing in the name of a resident 
of the State of New York who died in New York subsequent 
to the approval of the Act of June 20, 1919, No. 253. is subject 
to the tax imposed by that Act. 
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This Act is entitled : 

"An Act providing for the imposition and collection of cer- 
tain taxes upon the transfer of property passing from a dece- 
dent who was a resident of this Commonwealth at the time of 
his death, and of property within this Commonwealth of a de- 
cedent who was a non-resident of the Commonwealth at the 
time of his death; and making it unlawful for any corpora- 
tion of this Commonwealth, or national banking association 
located therein, to transfer the stock of such corporation or 
banking association, standing in the name of any such dece- 
dent, until the tax on the transfer thereof has been paid, and 
providing penalties; and citing certain acts for repeal." 

The Act imposes a tax upon the transfer of any property, 
real or personal, or of any interest therein or income there- 
from. As to the transfer of the property of non-residents, 
paragraph B of Section 1 imposes the tax as follows : 

"When the transfer is by will or intestate laws of real prop- 
erty within this Commonwealth, or of goods, wares or mer- 
chandise within this Commonwealth, or of shares of stock of 
corporations of this Commonwealth, and the decedent was a 
non-resident at the time of his death." 

It is the settled law of this Commonwealth that intangible 
personal property has its situs for taxation at the domicile of 
the owner. Hood's Estate, 21 Pa. 106; McKean vs. North- 
ampton County, 41 Pa. 519; Commonwealth vs. Curtis Pub- 
lishing Company, 237 Pa. 333. 

It has also been settled that a deposit in a bank in this State 
creates the relation of debtor and creditor between the bank 
and the depositor, and that the deposits of foreign corpora- 
tions doing business in Pennsylvania are not taxable here. 

From these principles it follows that the deposit of a non- 
resident in a bank in Pennsylvania is not subject to the Act 
above mentioned, unless it is distinctly made subject by the 
terms thereof. 

This Act taxes the transfer of personal property "or of any 
interest therein or income therefrom, in trust or otherwise, to 
persons or corporations in the following cases," but as to 
the property of non-residents, the tax is limited to the trans- 
fer of "goods, wares or merchandise within this Common- 
wealth or the shares of stock of corporations of this Common- 
wealth or of national banking associations located in this 
Commonwealth." 

The property which a non-resident has in a bank deposit 
consists of a debt against the bank and is not within the 
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kinds of property mentioned in this Act of Assembly. Assum- 
ing that the transfer of a bank deposit owned by a non-resident 
decedent takes place in this Commonwealth, it is still the trans- 
fer of a claim or intangible interest and is not the transfer of 
goods, wares, raerthandise or of shares of stock. 

For .these reasons I am of the opinion that the Act of June 
20, 1919, No. 258, does not authorize a tax upon a deposit of a 
non-resident decedent in a bank in this Commonwealth. 



The Commonwealth of Pennsylvania vs 

William Swindell & Brothers Company 

Corporatioiia — MaimfacturinK — Act of June I, 1889 

Making and constructing gas-producers and furnaces is manufactur- 
ing, within the meaning of the Act of June 1, 1889 and its amend- 
ments. 

Appeals from settlement for tax on capital stock. C. P. 
Dauphin County, Nos. 106 Commonwealth Docket, 1915, and 
126 Commonwealth Docket, 1916. 

Wm. M, Hargest, Deputy Attroney General, for plaintiff. 

Frank O. Osbum, for defendant. 

Kunkel, P. J., September 5, 1919. 

These cases were tried together. They are appeals by the 
defendant company from accounts settled against it by the 
Auditor General and the State Treasurer for the tax on 
its capital stock. In the account settled October 1, 1914, 
it was charged with a tax of $77.12 fqr the year 1913 on 
the valuation of its capital stock at $15,424.00. In the ac- 
count settled July 23, 1915, it was charged with a tax of 
$100,00 for the year 1914 on the valuation of its capital stock 
at $20,000.00. From these settlements it duly appealed speci- 
fying as its objection to them that it was a manufacturing 
company, and that its capital stock charged witlj the tax 
was actually and exclusively employed in carrying on manu- 
facturing and therefore was exempt from the capital stock 
tax. By agreement of the parties, trial by jury was waived, 
pursuant to the Act of April 22, 1874, P. L. 109. The facts 
are not disputed and may be stated as follows: i 

Facts 

The defendant company is a corporation organized and in- 
corporated under the laws of this State for the purpose of 
"manufacturing and selling iron and steel or both, or any 
other metal, or any article of commerce from metal or steel 
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or both, including furnaces and gas-producers used in rolling 
mills, steel plants, andt other establishments." Its «ntire 
capital stock is invested in its business which consists in 
making gas-producers and furnaces. The gas-producer is a 
machine for making artificial gas from bituminous coal to be 
used for coal in all types of furnaces handling iron or steel 
products. It is constructed of an outside jacket o? steel 
plates, cylindrical in form with an outside lining of fire brick, 
sectional castiron grate, with water boshes and steam blowers 
with cast iron hoppers on top through which the coal can be 
fed into the same. The furnaces are used in the manufacture 
of iron and steel and are constructed for the use of coal, oil, 
or gas as fuel. They are formed on the outside by steel I- 
beams, steel plates, angle-irons, rods, brick, castings ; on the 
inside with fire brick lining having regulating dampers, re- 
versing valves, and steel stacks. The defendant company 
has no permanent plant or establishment where it constructs 
the gas-producers and furnaces, as they are of a size so large 
and of a weight so great that it would be impossible to ship 
the same after completion. .It builds from 100 to 300 on an 
average each year. When it receives an order for a gas- 
producer or furnace, it assembles at the place where the pro- 
ducer or furnace is to be built, the material and supplies 
necessary to be used in the construction, and a force of 
skilled mechanics and laboring men to do the work. The 
material thus used by it is structural steel shapes, steel plates, 
rough iron castings, fire brick, fire clay, lime, sand and 
cement, and wooden forms. Some of its supplies are pur- 
chased in the open market, others are made for it from pat- 
terns and designs which it furnishes, under the supervision 
and direction of its agents and inspectors. For the purpose 
of carrying on its business it owns and uses electric drills, 
ratchets, riveting machines or tools, and all necessary equip- 
ment. It employes yearly about seventy men, thirty being 
necessary for the construction of each m<achine. Sixty per 
cent of the force of men are skilled mechanics, the remain- 
der are ordinary laborers. The force includes superintendent, 
foremen, carpenters, machinists, sheet iron workers, steam 
fitters, pattern makers, and bricklayers, all specially skilled in 
the construction of gas-producers and furnaces. 

Discussion 
It is not disputed that the defendant company was organ- 
ized and incorporated as a manufacturing company and that 
its capital stock charged with the tax was actually employed 
in carrying on its business, that of making or constructing 
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gas-producers and furnaces as above set forth. The single 
question therefore preesnted is whether the business thus 
carried on is manufacturing. If it is, under the proviso of 
Section 21, of the Act of June 1, 1889, last amended by the Act 
of July 22, 1913, P. L. 903, its capital stock so employed is 
exempt from taxation. 

It seems quite clear that the making and constructing of 
gas-producers and furnaces is manufacturing. In Common- 
wealth vs Northern E. L. & P. Company, US Pa. 105, it is 
said "the meaning of the word manufacture has expanded 
with the advance of the arts and sciences until it has come 
to mean as a verb the making of anything by human art or 
skill, and as a noun anything made by art or skill." In the 
present case the defendant company so arranges and relates 
to one another, by its labor and skill, the materials which it 
uses, as to produce a new and different thing having a "dis- 
tinctive name, character and use from that of its constituent 
parts. In Commonwealth vs Keystone Bridge Co., 156 Pa. 
500, it was held that putting a bridge together was manufac- 
turing as truly as preparing the constituent parts thereof. 
So in Comomnwealth vs Filbert' Company, 229 Pa. 231, it 
was held that making cement floors, pavements and roadways 
was manufacturing. If building a bridge, and making cement 
or asphalt pavements or roadways be manufacturing, con- 
structing a gas-producer or furnace, as done by the defendant 
company, must be equally so. 

But the Commonwealth contends, that because the defend- 
ant company does not itself make its supplies and materials, 
but buys them in open market or has them made to order 
from its designs and plans, it is not engaged in manufacturing ; 
and that the question raised is ruled by Commonwealth vs 
Williamsport Rail Co., 250 Pa. 596. We do not think so. 
In that case the company made nothing, manufactured noth- 
ing. It was engaged in selling articles manufactured for it 
by another company, and its attempt to escape taxation on the 
ground that it was a manufacturing company failed. It was 
held that it was not carrying on manufacturing but was doing 
a mercantile business The present case differs very much 
from that one. It is true that the defendant purchases the 
supplies that enter into the making of the gas-producers and 
furnaces, but it does not sell those supplies. It uses them 
in the making and constructing of its own product. It uses 
them for producing an entirely new thing, usable for a purpose 
for which component parts as such could not be employed. 
It does just what is done in the case of many manufacturing 
companies. They do not use raw materials, but usually 
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materials made or manufactured by others. That fact, how- 
ever, does not make their business any the less that of manu- 
facturing, if they make out of such material by their work 
and skill some other product. In Norris Bros, vs Common- 
wealth, 27 Pa. 494, this thought is expressed in these words : 
"but what is manufacturing? It is making. To make in 
the mechanical sense does not signify to create out of nothing 
for that surpasses all human power. It does not often mean 
the production of a new article out of materials entirely raw. 
It generally consists in giving new shapes, new qualities, or 
new combinations, to matter which has already gone through 
some other artificial process, A cunning worker in metals 
is the maker of the wares he fashions though he did not dig 
the ore from the earth or carry it through every subsequent 
stage of refinement, A shoemaker is none-the-Iess a manu- 
facturer of shoes because he does not also tan the leather. 
A bureau is made by the cabinet maker though it consists in 
part of locks, knobs and screws, bought ready made from a 
dealer in hardware," 

For the considerations stated we conclude : 
Conclusion 

1, That the defendant company's capital stock which has 
been taxed in the settlements before us was actually and ex- 
clusively employed in carrying on manufacturing. 

2, That it is therefore exempt from the capital stock tax. 

3, That the defendant company is entitled to judgment. 
Wherefore judgment is directed to be entered in each case 

in favor of the defendant and against the Commonwealth un- 
less excepticHis are filed within the time limited by law. 



In re Application of Willis L. Howell for a Detective's License 

Detectives — ^License 

A license to conduct the business of a detective will not be granted 
to a.n applicant who states on the hearing of his applicatio'n that the 
license will aid him in his business of collecting debts and recovering 
property. 

Application for detective license. Quarter Sessions of Dau- 
phin County, No. 121, June Sessions 1919. 

Robert Fox, for petition. 
Kunkel, P. J., September 5, 1919. 

From the evidence submitted on the hearing we are not 
satisfied of the petitioner's competency to conduct the business 
of a detective, for which he seeks a license. Besides, he testi- 
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fied that he desired the license to help him in his present em- 
ployment, that of collecting debts and recovering property. 
How a detective license could properly assist him in such em- 
ployment we hardly understand. That it might assist him 
improperly may readily be surmised. It might be made an 
instrument of coercion and oppression. If debts are to be 
collected and property recovered, recourse must be had to the 
usual remedies afforded by law, and to the regular process of 
the courts. They are sufficient without more. The license 
is refused. 



Tax on Transfer of Stock Certificates 
Corporations — Transfer of Stock CertificateB— Tax 
The transfer of Certificates of Stock from a corporation to a 
trustee, to be held as collateral for fixed loans, the re^transfer of 
such certificates and the transfer of certificates in substitution for 
others previously transferred, are taxable under the Act of June 4, 
191S, P. L. 828. 

Attorney General's Department. Opinion to Charles A. 

Snyder, Auditor General. 

Hargest, Deputy Attorney General, August 8, 1919. 

We have your recent request asking for an opinion as to 
whether transfers of certificates of stock from a corporation 
to a trustee to be held as collateral for fixed loans and the 
re-transfer of such certificates of stock from the trustee back 
to the corporation or the transfer of other certificates to the 
trustee in substitution for the first mentioned certificates of 
stock, are required to be taxed, 

I understand that the transaction which gives rise to your 
request is something like this: A corporation transfers to 
a trust company an issue of its stock or the stock of other 
companies owned by it. The trust company holds the stock 
as trustee to secure the payment of collateral notes issued 
by such corporations and subsequently other certificates of 
stock are substituted for the stock originally issued, and w^hen 
the notes or a part of them are paid, the stock held to secure 
them is re-transferred by the trustee back to the corporation. 

The Act of June 4, 1915, P. L. 828, provides as follows : 

"That a state tax of two cents on each one hundred dollars 
of the face value, or fraction thereof, is hereby imposed on all 
sales or agreements tq sell or memoranda of sales of stock, 
and upon any and all deliveries or transfers of shares or cer- 
tificates of stock in any domestic or foreign corporation, co- 
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partnership association, or joint-stock company, made on or 
after the date when fliis act takes effect, whether made upon 
or shown by the books of the corporation, co-partnership 
association, or joint-stock company ; or by any assignment 
in blank, or by any delivery ; or by any paper, or agreement, 
or memorandum, or other evidences of sale or transfer, 
whether intermediate or final; and whether investing the 
holder with the beneficial interest in or legal title to said 
stock merely, with the possession or use thereof for any 
.purpose, or to secure the future payment of money or the 
future transfer of any stock," 

The transaction above indicated is certainly a delivery of 
the shares or certificates of stock. The delivery is shown 
by the trust agreement. It is an intermediate delivery until 
the payment of the notes. It invests the trustee with a bene- 
ficial interest for the holders of the notes. It also invests the 
trustee with the possession and use of the stock to secure 
the future payment of the collateral notes, and therefore it 
comes within the language of the Act of Assembly above 
quoted. 

I am, therefore, of opinion that certificates of stock trans- 
ferred to a trustee as above indicated, are taxable both upon 
the transfw to the trustee and the transfer from the trustee 
to the corporation. 



Employes of the Department of Public Instruction 
Department of Public Instruction — Employe^Retlremeat 
An employe of the Department of Public Instruction who can- 
not come within the benefits of the Teachers' Retirement System, 
may be retired as a State employe, under the Act of June 14, 1915. 

Attorney General's Department. Opinion to H. H. Baish, 
Secretary, Public School Employes' Retirement Board, 

Collins, Deputy Attorney General, August 28, 1919. 

This Department is in receipt of your communication of the 
16th inst. asking to be advised as to whatever employes in 
the State Department of Public Instruction would come within 
the retirement provided. for State employes, in case they fail to 
avail themselves of the protection afforded by the public 
school employes' retirement system. 

The Act of June 14, 1915, P. L. 973, provided for the re- 
tirement of State employes upon the conditions and in the 
manner therein prescribed. Section 1 thereof, as amended 
by the Act of June 7, 1917, P. L. 559, extends its provisions 
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to State employes "except State employes whose retirement 
has been or shall be otherwise provided for." 

The Act of July 18, 1917, P. L. 1043. established "a public 
school employes' retirement system." As defined in Para- 
graph (7) of Section 1 the term "employe", as used therein, 
"shall mean any teacher, principal, supervisor, supervising 
principal, county superintendent, district superintendent, as- 
sistant superintendent, any member of the staff of the State 
normal schools, or of the staff of the State Department of 
Public Instruction, or of the staff of the State Board of Edu- 
cation, or any clerk, stenographer, janitor, attendance officer, 
or other person engaged in any work concerning or relating to 
the public schools of this Commonwealth, or in connection 
therewith, or under contract or engagement to perform one 
or more of these functions." 

The employes of that Department, who are also State 
employes, are consequently thus brought within the scope of 
the public school employes' retirement spstem created by the 
Act of 1917, Since they are given a method of retirement 
by that Act, they are expressly excluded from the provisions 
of the Act of 1915, providing for the retirement of State 
employes, by virtue of the above quoted provision of the 
Act oi 1915, which excepts from its purview State employes 
"whose retirement has been or shall be otherwise provided 
for." 

The purpose of thus excepting from the Act of 1915 those 
State employes whose retirement is otherwise provided for 
is manifest. The Commonwealth did not contemplate or in- 
tend that any of its employes should enjoy the benefits of 
two retirement systems, and thus possibly receive an allow- 
ance from both. Furthermore, the decision as to which he 
would become the beneficiary of was not left to the em- 
ploye's election. When the State has made other provision 
for the retirement of one of its employes than that provided 
by the Act of 1915, such an employe must look to such other 
system for his protection in this respect, for he is denied that 
afforded by the Act of 1915. 

In accordance with the foregoing, you are, therefore, ad- 
vised, as a general proposition, that any State employe, such 
as an employe of the Department of Public Instruction, who 
is entitled to come within the provisions of the public school 
employes' retirement system as established by the Act of 
1917, is not eligible to retirement as a State employe, pursuant 
to the provision of the said Act of 1915. Where, however, 
an employe of the State Department of Public Instruction 



D.qitizeabyG00l^lc 



1919 DAUPHIN COUNTY REPORTS 191 

Returning Soldiers, and Marines 
for any reason, such as age, cannot possibly come within the 
benefits of the State teachers' retirement system then in such 
case I am of the opinion that he would be entitled to retire- 
ment as a State employe under the Act of 1915, upon the 
conditions therein prescribed, since in such instance his re- 
tirement would not be provided for otherwise than in that 
Act. 



Returning Soldiers and Marines 

ro ting— Act of 

Soldiers, Sailors or Marines, returning to their homes after dis- 
charge from military service must comply with every requirement 
of the election laws as to enrollment, registration and pa^rment of 
taxes which they cannot meet. Those requirements which they 
cannot meet are waived by the Act of July 15, 1919. 

Attorney General's Department. Opinion to Cyrus E. 
Woods, Secretary of the Commonwealth. 

Hargeat, Deputy Attorney General, August 22, 1919. 

Your favor of the 18th inst., addressed to the Attorney Gen- 
eral, asking for a construction of Act No. 382, approved July 
15, 1919, is at hand. 

The question which you propound is whether soldiers, 
sailors and marines who are discharged before the date on 
which they may be enrolled or assessed in order to vote at 
the Primaries this Fall, or before the date upon which pay- 
ment of taxes is required in order to vote, are entitled to 
the benefits of this Act of Assembly. 

I understand that the Personal Registration Days in cities 
of the first class are August 26, September 2 and 6; in cities 
of the second class September 4, 9 and 13, and in other 
cities August 28, September 2 and 13; that the days on which 
persons who are entitled to vote must be assessed are Sep- 
tember 2 and 3, but that taxes may be paid up to and includ- 
ing October 4, and that the Act of July 25, 1913, P. L. 1043, 
requires enrollment on the sixty-second or sixty-third day 
before the Primary, This would be July 16 this year. 

The Act of Assembly is entitled : 

"An Act providing for voting by soldiers, sailors, and ma- 
rines, in service or discharged therefrom, returning to their 
homes, who have been unable to qualify themselves as elec- 
tors in accordance with existing law." 
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The title of this Act is self-explanatory. It does not and 
is not intended to apply to voting by all soldiers, sailors 
and marines, but only to those who are in the service, or who 
have been discharged and returned to their homes too late 
"to qualify themselves as electors in accordance with existing 
law." Section 1 of the Act provides that any soldier, sailor 
or marine in service or who has served in the Army or Navy 
of the United States, and who has returned to his home, shall 
be entitled to vote in his respective election' district as a 
soldier, sailor or marine, notwithstanding that he has not been 
assessed and has not paid the usual taxes, or is not personally 
registered in the district in which he resides, but this Act 
contains the. following proviso, which is not easily misunder- 
stood: 

"Provided, That such election at which he offers to vote 
shall occur at such a time as has prevented such soldier, sailor 
or marine from being assessed and from having paid his 
usual taxes, and, where the same is necessary, from having 
been personally registered, after his return to his home, as 
is required in the case of an elector by the Constitution." 

It, therefore, follows that no soldier, sailor or marine who 
returns home in time to be enrolled or assessed and pay his 
usual taxes, and to be registered where personal registration 
is necessary, is entitled to vote as provided by this Act, but 
only those soldiers, sailors and marines who have been dis- 
charged and returned to their homes too late to qualify them- 
selves as electors are entitled to vote as provided by this 
law. 

I am of the opinion that a soldier, sailor or marine who 
returns home after the date for enrollment must, however, 
comply with the other election laws as to registration and 
the payment of taxes, if he returns prior to the days on which 
registration and payment of taxes are required. In other 
words, that the soldiers, sailors and marines who return must 
meet every requirement of the law which they can meet, but 
the Act of Assembly is intended to waive evCry requirement 
which such soldiers, sailors and marines cannot meet. 



Co-Operative Agricultural Associations. 
Co-Operativ« Agricultural AasociationB — Incorporations — Purposes. 
Under the Act of June 12, 19P. a co-operative a^rricultural asso- 
ciation cannot be incorporated tor the {purpose of purchasing and 
distributing electric light to its members, installing and opearting a 
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telephone line for the use of its members or operating a store tbromsh 
which its members can purchase agricultural supplies and groceries. 

Attorney General's Department. Opinion to Guy C. Smith, 
Director, Bureau of Markets, Department of Agriculture. 

Collins, Deputy Attorney General, September 10, 1919. 

This Department is in receipt of your communication of the 
30th ult. wherein you request an opinion as to whether a 'co- 
operative agricultural association may be incorporated pursu- 
ant to the porvisions of Act No. 238, approved June 12th, 1919, 
for the following purposes, namely: 

First : To erect poles and wires on the lands of the mem- 
bers of the association and by means thereof to distribute to 
them electric light and power purchased from a light and 
power manufacturing company, and to install and operate 
a telephone line for the use of its members. 

Second : To operate a store through which the members of 
the association can buy agricultural supplies, "and, in addition 
to these supplies, groceries," 

The aforeasid Act provides for the incorporation and regu- 
lation of co-operative agricultural associations without capital 
stock, and to be conducted without profit. The incorporators 
and members thereof are restricted to those engaged in "agri- 
culture," as that term is therein defined. Section 4 requires 
that the class of services for which such an association may be 
incorporated shall be among those enumerated in Section 3, 
which reads as follows: 

"An association may, as a|;ent for its members or any of 
them, perform for them services connected with the produc- 
tion, preservation, drying, canning, storing, handling, utiliza- 
tion, marketing, or sale, of agricultural products produced by 
them; and, for the agricultural purposes of such members, 
may perform for them services connected with the purchase 
or hiring for use by them of supplies, including livestock, 
machinery, and equipment, and the hiring of labor, or any one 
or more of the kinds of service specified in this section," 

The determination of the question here submitted conse- 
quently depends upon whether the above stated proposed pur- 
poses for an association are to be deemed among those enum- 
erated in this Section. The rule of construction that governs 
in like questioifs in the Case of corporations generally is well 
settled. 

"A corporation cannot be organized for a particular pur- 
pose, unless that purpose is authorized by a statute; and when 
a corporation attempts to assert an existence for a certain 
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purpose, it must show that the statute under -which it was 
organized authorized its creation for such particular pur- 
pose." 

Thompson on Corporations, Vol. 1, Section 44. 

The Court cannot grant a charter "where a particular pur- 
pose not clearly embraced in the general purpose stated in 
the Act is specified." 

The Pennsylvania State Sportsmen's Association, 11 C. C. 
576. 

In Newton Hamilton Oil and Gas Company,/ 10 C- C. 452, 
Attorney General Hensel said : 

"Under the Constitution of Pennsylvania and the legis- 
lation passed to enforce and make effective that instrument, 
and especially the Acts providing for the incorporation and 
regulation of corporations, it is clear that the legislative inten- 
tion was to distinctly define the objects and purposes for 
which the charter shall issue." 

In an opinion construing the term "mechanical business," 
as used in the Corporation Act of 1874, and holding that it 
did not include preparing and mechanically execut'iig designs 
for decorating and furnishing buildings, it was said by At- 
torney General Kirkpatrick: 

"It is a well recognized rule of interpretation that legisla- 
tive grants or corporate powers are to be liL>e.-aI'} ronstrjcd 
in favor of the public and strictly against the grantee. 'The 
principle may be regarded as equally applicable to the inter- 
pretation of. general statutes providing for the incorporation of 
private corporations, such as the Act of 1874 and its supple- 
ments. The statute in question is to be strictly construed, 
being a provision for grants of franchises and privileges to pri- 
vate individuals and therefore in derogation of the preroga- 
tives and sovereignty of the Commonwealth." 

A careful consideration of this Act of 1919 leads clearly 
to the conclusion that the proposed purposes above stated are 
not within the intent and meaning of the services enumerated 
in Section 3 for which an agricultural co-operative association 
may be incorporated. The object of the statute is to provide 
a co-operative agency in corporate form to perform services 
in the production, preparation for the markets and marketing 
of farm products, and the purchasing or hiring of farm sup- 
plies and labor. The scope of the services contemplated does 
not extend beyond purposes purely agricultural. It would be 
giving to the provisions of Section 3 a liberality of construc- 
tion altogether unwarranted to hold that they include the right 
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of an association to operate electric light and telephone sys- 
tems for its members. If light and telephone, why not water 
and other kindred services, and thus open up to its members 
the whole general domain of the public service utilities by a 
method exclusively available to those eligible for membership 
in such an association P Only an unmistakable express pro- 
vision could sustain a construction to that effect. 

Upon the question of the power of a co-operative associa- 
tion to conduct a store through which its members can buy 
agricultural supplies "and, in addition to these supplies, gro- 
ceries," it must be kept in view that in dealing in supplies 
as well as in any other services it renders, the association 
simply functions as the agent of its members. It does not 
buy supplies to sell to its members, but performs a service 
for them in connection with their purchase of supplies. This 
is not "store keeping" in the ordinary sense and acceptation 
of what is meant by storekeeping. Furthermore, the power 
to purchase supplies is expressly limited by the provision 
contained in Section 3 reading "for the agricultural purposes 
of such members." This denotes a limitation upon the kind 
of services that may be rendered or supplies purchased, con- 
fining the activities of the association strictly to agricultural 
purposes. The supplies intended by the Act are of the general 
nature of those enumerated in Section 3, namely, "livestock, 
machinery and equipment." Groceries cannot be properly 
classed as something peculiarly agricultural. They are among 
the common necessities of all classes. It will readily be seen 
that if the Act were to permit an association to run a store 
and deal in such merchandise as groceries, there would be 
practically no limit set upon the mercantile enterprise in which 
it might engage. It is not so intended. 

In accordance with the foregoing, you are advised that the 
purposes mentioned in your communication, and as above 
stated, would embrace services not within the purview of those 
for which an agricultural co-operative association may be in- 
corporated under the aforesaid Act. 



Juniata Public Service Company vs Daniel W. Romberger, 

Harry Swab, and Frederick A. Ziegler 

Navigable and non-navigable Btreama — Title of riparian owners— Coal 

in streama— LoBt and abandoned penonal property— 

Equity— JarisdicUon 

In the patent for a tract of land bordering upon a non-navi^ble 

■tream the courses and distance along the stream were at follows: 

"to a >pruce on the bank of the Wtconisco creek, and thence down 
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■aid creek the several courses thereof two ttundred and twenty-eight 



perches to the place of beginning", a mapte sapling. Held, that the 
description carried the title to the centre of the stream and that the 
marks mentioned on the ground adjoining the stream were simply 
convenient means qf locating the centre line. 

The niie of a stream for dredKins purposes does not make it 
navigable, although coal taken from it may be transported to an 
adjoining bank in small boats. 

After a grant, from the Proprietaries or the Commonwealth, of 
land bordering upon a non-navigable stream, the subsequent legis- 
lative declaration that such stream is a public highway cannot effect 
the vested title of the grantee. Semhie, that grants from the Com- 
monwealth, subsequent to an Act of Assembly declaring a stream 
a public highway, in the absence of evidence clearly indicating other- 
wise, carry title only to low water mark. 

A legislative declaration that a stream is a public highway does 
not affect the title to land bordering upon the stream, under ante- 
cedent grants from the Proprietaries or the Commonwealth, further 
than to impose upon it the public easement of passage and travel 
upon the stream by the ordinary means of navigation. 

Coal severed from the vein, in the operation of mining, becomes 
personal property before it has left the runs. 

Culm or coal, in banks on the land of the mine owner, is personal 
property. 

Culm or coal washed from piles on the land of the owner and 
carried down a stream by floods, freshets or the ordina^ flow of the 
current, does not thereby lose its character of personal property or 
become real estate by being lodged on the lands of riparian owners 
or deposited in the bed of the stream. 

A riparian owner, whose title extends to the middle of a stream, 
acquires no title to coal carried down the stream, by floods, freshets 
or the ordinary flow of the current, by reason of its temporary lodg- 
ment upon that portion of the bed of the stream included in his title. 

Lost or abandoned persona] property does not belong to the 
owner of the premises upon which it is found, unless he is the first 
finder to reduce it into possession. 

The person who first reduces into his possession lost property is 
entitled to it against everybody but the true owner; and, similarly, 
the first person who reduces into his possession abandoned property 
is entitled to it atcainst the whole world, including the owner of the 
premises upon which it is found. 

Lost or abandoned personal property found tn a public highway 
does not belong to the owner of the fee by reason of such ownership, 
but 10 the person who is first to reduce it into possession, subject, 
in the case of lost property, to the right of the true owner to re- 
claim it. 

A riparian owner whose title extends to the middle of a stream 
can gain no title to coal temporarily deposited on that part of the 
bed of the stream included in his title by mere claim of title or 
notice to others not to remove it: nothing short of bona fide com- 
mencement, and thereafter reasonable prosecution, of operations for 
taking such coal out of the stream would confer title to it. 

Title to lost or abandoned property is good, although secured 
through trespasi; but no one has a right to commit a trespass to 
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lecure title to such property and, if prosecuted in, equity mil reitrtia 
the trespass. 

Drawing up coal and natural soil deposits from the bed of a stream, 
within the lines o£ the title of a riparian owner, washing and screen- 
ing out the coal and removing it to the adjoining banks in small 
boats, is a trespass upon the right and title of inch owner. 

A dredging operation is not navigation. 

Bill in equity. C. P. Dauphin County, No, 623 Equity 
Docket. 

Fox & Geyer and James W. Shull, for plaintiff. 

Stroup & Fox and M. W. Jacobs, Sr., and M. W. Jacobs, Jr., 
for defendants. 

PLAINTIFF'S REQUESTS FOR FINDINGS OF FACT 
Counsel for the plaintiff most respectfully requests the 
Court to find the following facts : 

1. That the plaintiff is the owner of a tract of land situate 
in Washington Township, Dauphin County, Pennsylvania, 
which is the southern portion of the tract surveyed for Arthur 
Galbraith on the 26th day of October, 1767, by application of 
the 15th day of June, 1767. 

2. That upon the lands of the plaintiff there is located the 
bed of the Wiconisco Creek and the mill dam therein, all of 
which creek at the points in controversy is upon the lands of 
the plaintiff. 

3. That the defendant, Daniel W. Romberger, is the owner, 
and the other defendants are the lessees or licensees of the 
tract of land immediately adjoining that of the plaintiff upon 
the south, which lands are bounded by the southern bank of 
the Wiconisco Creek, but include no part of the bed of the 
stream. 

4. That on or about the 1st day of May, 1918, the defend- 
ants, by their workmen and appliances entered upon the bed 
of the Wiconisco Creek at the point in question, and began 
and continued from day to day to take coal which was de- 
posited in the bed of that stream, and were proceeding to 
carry the same away and appropriate it to their own use. 

5. That the Wiconisco Creek at the point in question is 
not in fact a navigable stream. 

PLAINTIFF'S REQUESTS FOR FINDINGS OF LAW 
Counsel for the plaintiff most respectfully request the 
Court to find the following propositions of law: 

1. That the Wiconisco Creek, by Act of Assembly, ap- 
proved the 1st day of April, 1805, Smith's Laws, page 245, 
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W9S declared a public highway for the passage of rafts, boats, 
and other vessels, at the point in question, does not aflect the 
plaintiff's title, estate, or interest in the property, other than 
to impose upon it the public easement of a right to cross the 
land by the ordinary means of navigation, but leaves to the 
plaintiff all use and control of this property, so long as the 
public easement is not unreasonably interfered with. 

2. The defendants had no right to enter upon the bed of 
the Wiconisco Creek at the point in question, and remove 
therefrom the deposits of coal therein or in the bed of the 
said stream. 

3. An injunction should be awarded, enjoining and restrain- 
ing the defendants, by themselves, their workmen, agents, 
or employes, or anyone acting by, through, or under them, 
from entering upon the bed of the said Wiconisco Creek at 
the point in question, and removing therefrom deposits of 

■ coal, and from removing the coal already dredged or mined, 
and now on or near the premises in question, to the end that 
the plaintiff may have the free, unencumbered, and unin- 
terrupted use of its property and all the appurtenances thereto. 

4. That the defendants account to the plaintiff for all 
coal taken from the lands of the plaintiff at the point in 
question and removed therefrom. 

DEFENDANTS' REQUEST FOR FINDINGS OF FACT 
AND CONCLUSIONS OF LAW 
The learned Court is respectfully requested to find as fol- 
lows: 

FINDINGS OF FACT 

1, The land of the plaintiff is a part of a latter tract of 
182^ acres; surveyed to Arthur Galbraith October 26, 1767, 
and patented to Robert T. Elder and Mary S. Dorrance May 
4, 1830. 

2, The survey to Galbraith shows and describes the south- 
em boundary of said tract as extending from a Spruce — stand- 
ing at the Southeast angle of Wiconisco Creek, where said 
Creek turns sharply from South to West, — thence "down ye 
Great Wiconisco Creek and bounded therewith" 228 perches 
to a Maple sapling on the East bank of said Creek ; the words 
quoted being written in full on the Surveyor's draft 

3, The Southern boundary of said tract is described in 
the patent to Elder and Dorrance as follows: "to a Spruce 
on the bank of Wiconisco Creek ; and thence down said Creek 
the several courses thereof 228 perches to the place of b^a- 
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ning"; said place of beginning being a Maple sapling. In both 
the survey and the patent the Creeic is expressly described as 
the Southern boundary of the tract. 

4. The land of the defendant Romberger, at the part of the 
Creek in dispute in this case, is part of a tract of 119 acres 
109 perches surveyed May 4, 1808, to Adam Weise and pat- 
ented to him May 5, 1808, which tract was part of two larger 
tracts of 227 acres 119 perches surveyed to Simon Schneider 
October 22, 1802, in pursuance of a warrant issued April IS, 
1772. 

5. The Northern line of the Schneider and Weise tracts 
is shown on the surveys as a straight line, extending from a 
post on the bank of the Wiconisco Creek westwardly along 
the same during the greater part of its course, but, the Creek 
having bent northward, leaving it and ending at a Black 
Qak a short distance South of the Creek. 

6. The Northern line of the Weise tract is described in 
the patent as follows: "to a post on the Great Wiconisco 
Creek ; thence along the same South^ 70 degrees west 121 
perches to a Black Oak." 

7. The coal deposited in the Wiconisco Creek comes from 
collieries higher up to the stream, being washed down by 
floods, freshets and the ordinary flow of uie stream. 

8. The said coal has been abandoned by its owners. 

9. The coal in said creek is not permanently deposited in 
particular places, but is vagrant in its character, moving 
down the stream from time to time with floods and freshets 
and, to some extent, constantly moving with the ordinary 
flow of the current. 

10. There is no evidence in this case that the deposits of 
coal in the Wiconisco Creek- at the land of the plaintiff are 
of any more permanent character than other coal deposits in 
the same Creek, 

11. Down to the day of the trial of this case, the plaintiff 
had taken no coal out of the Creek at its land adjoining the 
land of the defendant Romberger. There is no evidence that 
it has even done anything to reduce the coal there deposited 
into its possession or that, at any time prior to the brin^ins; 
of this suit, it had done anything to assert title to said coal, 
except to notify the defendants not to take it, 

12. The Wiconisco Creek, at the lands of the plaintifif and 
of the defendant Romberger, is a public highway. 
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CONCLUSIONS OF LAW 

1. The Southern boundary of plaintiff's land is the middle 
of the Wiconisco Creek, from a point opposite the Spruce 
to a point opposite the Maple sapling shown on the Gal- 
braith survey and described in the Elder patent. 

2. The Northern boundary of the land of the defendant 
Romberger is the middle of the Wiconisco Creek. 

3. The Defendants Swab and Zeigler had the right to 
take out coal deposited in the Southern half of the Creek 
under the license of the defendant Romberger, if for no 
other reason. 

4. Coal severed from the vein, in the operation of mining, 
becomes personal property before it has left the runs. 

5. Culm or coal, in banks on the land of the mine owner, 
is personal property. 

6. Culm or coal, washed from piles on the land of the 
owner and carried down a stream by floods, freshets or the 
ordinary flow of the current, does not thereby lose its char- 
acter of personal property or become real estate by being 
lodged on the lands of riparian owners or deposited in the bed 
of the stream. 

7. The coal deposited in the Wiconisco Creek, at the lands 
of the plaintiff and of the defendant Romberger, is personal 
property. 

8. Plaintiff acquired no title to the coal in the Northern 
half of the Creek by reason of its temporary lodgment there. 

9. Lost or abandoned personal property does not belong 
to the owner of the premises upon which it is found, unless he 
is the first finder to reduce it into possession. 

10. The person who first reduces into his {wssession lost 
property is entitled to it against everybody but Uie true owner; 
and, similarly, the person who first reduces into his possession 
abandoned property is entitled to it against the whole world, 
including the owner of the premises upon which it is found. 

11. Lost or abandoned personal property found in a public 
highway does not belong to the owner of the fee by reason 
of such ownership, but to the person who is first to reduce it 
into possession, subject, in the case of lost property, to the 
right of the true owner to reclaim it. 

12. The plaintiff could gain no title to coal temporarily 
deposited in the Northern half of the Creek by mere claim of 
title or by notice to others not to remove it. 
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13. Nothing short of bona fide commencement, and there* 
after reasonable prosecution, of operations for taking such coal 
out of the Creek would confer title to it. 

14. The Wiconisco Creek, being a public highway, the 
defendants Swab and Zeigler had the legal right to be upon it 
with their dredge and boats. 

15. The said defendants, being lawfully upon said public 
highway with their dredge and boats, had the right to take 
from it the abandoned coal temporarily deposited in it. 

16. The Wiconisco Creek having been rendered unnavi- 
gable by the deposits of coal therein, the defendants Swab 
and Zeigler had the right to remove from the creek all tem- 
porary obstructions to navigation, including deposits of coal 
in the Northern half of said Creek. 

Henry, P. J., specially presiding, September 23, 1919. 

This Bill in Equity is brought to restrain the taking of coal 
from the bed of Wiconisco Creek, The principal question in- 
volved is the ownership of the bed of that stream. All other 
questions raised are subordinate and controlled by it. 

From the evidence submitted the Court finds the following 
facts : 

1. The proprietaries of the province of Pennsylvania, on 
October 26, 1767, surveyed for Arthur Galbraith a tract of 
land then situated in Lancaster county, now in Dauphin 
county, beginning at a maple sapling, the last and Southerly 
course of which appears in the survey as follows : From a 
"Sproose" "down ye great Wiconisco Creek and bounded 
therewith" 228 (apparently perches) and ending at the maple 
sapling. The spruce tree appears to be on the south side of 
the creek and the maple sapling on the north side. The 
patent from the Commonwealth of Pennsylvania, following 
this survey, to Robert T. Elder and Mary A. Dorrance, dated 
May 4, 1830, described the Inst two courses as follows: 
"thence by vacant land south 156 perches to a spruce on the 
bank of Wiconisco Creek and thence down said creek the 
several courses thereof 228 perches to the place of be^nning." 
The title to this tract of land is now vested in the plaintiff. 

2. On April 15, 1772, the proprietaries warranted to Simon 
Schneider a tract of land on the opposite side of the Wiconisco 
Creek from that on which the Galbraith tract is located, follow- 
ed by a survey by the Commonwealth on October 22, 1802, 
followed by a patent of this land to Adam Weise on May 5, 
1808. On the draft of this survey the northerly line, on 
the opposite side of the creek from the Southerly line of the 
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Plaintiff, is run from a post to a black oak and does not ap- 
pear to touch the Wiconisco creek. In the patent the line is 
described to run "to a post on the great Wiconisco creek; 
thence along the same south seventy degrees west 121 perches 
to a black oak." The land along the Wiconisco creek em- 
braced in the last mentioned warrant, survey and patent is 
now owned by the defendant Daniel W. Romberger. 

3. By Act of April 1, 1805, 4 Smith's Laws, 245, the Wicon- 
isco creek, from its mouth to Ferree's mill dam, was declared 
to be a public highway "for the passage of rafts, boats and 
other vessels and it shall be lawful for the inhabitants and 
others desirous of using the navigation of said creek, to re- 
move all natural and artificial obstructions which may be in 
the same, excepting dams for mills or other water works." 
A supplement to this Act, approved March 1, 1867, P. L. 317, 
declared said creek to be a public highway from Coaldale forge 
in Dauphin county, to a certain public road in Schuylkill 
county. 

4. The said Wiconisco creek is a shallow stream, is not 
used for navigation and its only commercial use is possibly 
for mill and water power, and for dred^^s to take coal from 
the bed of the stream and transport it m small boats to the 
adjoining shore. 

5. For many years large quantities of small sizes of coal 
and coal dirt have been deposited in the bed of said Wiconisco 
creek. This deposit is of a more or less shifting character, 
dependent upon the flow and force of the water, It apparent- 
ly comes from the coal mines at Tower City, Lykens, Wil- 
liamstown and Wiconisco, and the owners of these mines 
have made no attempt to follow or claim this coal. 

6. The defendants have dredged for and removed said coal 
deposits from the bed of the creek, principally on the portion 
south of the centre of the stream, but they have removed some 
of the deposit north of the centre of the stream to facilitate 
their operations. The defendants Harry Swab and Frederick 
A. Zeigler pursued these dredging operations under a license 
or lease from the defendant, Daniel W. Romberger. 

7. The 1st, 4th and 5th requests of the plaintiff for findings 
of fact are affirmed and may be considered a part of the formal 
findings herein made, and incorporated in this opinion. The 
2nd and 3rd requests of the plaintiff for findings of fact are 
declined. 

The 1st, 2nd, 3rd, 4th, 6th. 7th, 8th, 9th, 10th, 11th and 12th 
requests for findings of fact by the defendant are affirmed 
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and may be considered a part of the formal findings herein 
made and a part of this opinoin. The Sth request of the de- 
fendant for finding of fact is declined. 
DISCUSSION 

The controiling question here is the title of the plaintiff. It 
claims, through a process of reasoning and a linking together 
of grants from the proprietaries or the Commonwealth to 
other parties, that the survey of 1767 to Arthur Galbraith 
must be construed as running the line of the land embraced 
in that survey to the south side of the Wiconisco creek. This 
argument might have more bearing if there were any doubt 
as to the construction to be placed upon the survey and the 
language used in the patent which followed. In the survey 
the course from the spruce on the south side of the creek 
to the maple on the north side is "down ye great Wiconisco 
creek and bounded therewith" 228 (presumably perches) and 
the draft makes the creek the line. In the patent the perti- 
nent courses are "to a spruce on the bank of Wiconisco creek, 
and thence down said creek the several courses thereof 228 
perches to the place of beginning" the maple sapling. A line 
of authorities has clearly established that a description of this 
kind for land bordering upon a non-navigable stream carries 
title to the centre of the stream and the marks mentioned on 
the ground adjoining the stream are stmply convenient means 
of locating that centre line. Hart vs Hill, 1 Wharton 124; 
Ball vs Slack, 2 Wharton 538; Klingensmith vs Ground, 5 
Watts 458; Coovert vs O'Conner, 8 Watts, 470, 477; Barclay 
Railroad & Coal Co. vs Ingham, 36 Pa, 194; Wood vs Appel, 
63 Pa. 210, 221, where the authorities are reviewed; Fulmer 
vs Williams, 122 Pa. 191 ; Conneaut Lake Ice Co. vs Quigley, 
225 Pa. 605, 610; Miles Land Co. vs Hudson Coal Co.. 246 
Pa. 11 ; Edwards vs Woodruff, 25 Superior Ct. 575. Where a 
public street or highway is made the boundary of a grant of 
land it is construed to extend to the centre of the street. 
Paul vs Carver, 26 Pa. 223; Cox vs Freedley, 33 Pa. 124; 
Lehiigh Street. 81* Pa. 85; Hamilton Street, 148 Pa. 640; 
Holland vs Kindregan, 155 Pa. 156; Hancock vs Philadelphia, 
175 Pa. 124. The law as thus expressed was approved and 
applied in construing grants upon non navigable streams in 
Wood vs Appel, 63 Pa. 210, 222. 

There is nothing in this case to warrant the conclusion 
that Wiconisco creek ever was a navigable stream prior to 
the Act of 1805, or that it now is a navigable stream, except 
as made so by that Act and its supplements. In Conneaut 
Lake Ice Co. vs Quigley, 22S Pa. 605, 610, a navigable stream 
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is defined to be a "body of water sufficiently lai^e and deep 
to serve the public in providing transportation to any con- 
siderable extent upon its bosom." The use of a stream for 
dredging purposes would not make it navigable, although 
the coal taken from the creek may be transported to the ad- 
joining bank in small boats. If this coal were transported 
from place to place or for any considerable distance upon the 
surface of the stream it might warrant the conclusion that it 
was navigable, but such is not the fact in the case we are 
considering. The defendants would have us conclude, how- 
ever, that the Act of the Legislature declaring this stream to 
be a public highway, limited the title of the plaintiff to the 
north bank of the stream. This is not tenable when we con- 
sider that the survey from the proprietaries to Arthur Gal- 
braith preceded the passage of these Acts of Assembly. After 
a grant from the proprietaries or the Commonwealth, of land 
upon a non-navigable stream the subsequent legislative dec- 
laration of such stream as a public highway cannot affect the 
vested title of the grantee. Coovert vs O'Conner, 8 Watts, 
470, 477. Barclay Railroad & Coal Co. vs Ingham, 36 Pa. 194, 
202. 

The plaintiff's title extending only to the centre of the 
Wiconisco creek it would have no standing to complain of the 
acts of the defendant upon the south side of its line of title, 
and it is not essential to a decision of this case to determine 
what the title of the defendant Romberger may be in the bed 
of said creek. The Act of 180S makes the Wiconisco creek a 
public highway and it would likely follow that grants from the 
Commonwealth subsequent to this Act, in the absence of evi- 
dence clearly indicPting otherwise, are presumed to extend 
only to low water mark. The survey of October 22, 1802, of 
the Simon Schneider tract, as appearing upon the draft, would 
seem to indicate that the line was not run along the creek, 
but at some little distance away from it, although the patent 
following his survty in 1808 describes the line as running 
along the creek. The original warrant of 1772 for this tract 
of land has not been offered in evidence, nor has any formal 
or descriptive return of the surveyor, other than the draft, 
been submitted, and it is quite possible that if the question 
of title of the defendant should be raised there might be some- 
thing to indicate more clearly whether it extends to the centre 
of the Wiconisco creek or only to low water mark. 

So far as appears in this case the defendants have a right to 
be upon the portion of the said creek south of its centre, for 
tilt purpose of dred^g for co>l. 
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Further discussion of the case might be unnecessary, for 
the plaintiff has not shown any such serious interference with 
its rights north of the centre of the Wiconisco creek as would 
call for equitable intervention — the evidence showed that there 
was some dredging on the north side, and the defendants 
admit that they removed some coal there for the purpose of 
allowing free passage for the dredge, but the resulting injury 
to the plaintiff would hardly be of such a character as could 
not be compensated in damages, and the real contention here 
seems to be with respect to the operation south of the centre 
of the creek. 

It may not be amiss, however, to declare the view of the 
Court upon the further position taken by the defendants — 
that the coal deposited in the bed of the creek is personal 
property, abandoned by its owners, subject to be claimed by 
the first possessor or occupier, and that whether under the 
Act of 1805, or irrespective of that Act, the defendants had 
the right to be upon all parts of the said stream taking coal 
from its bed with their dredge and boats, and that in reduc- 
ing the coal to possession they acquired title thereto by occu- 
pancy. Is the coal deposited upon the bed of the Wiconisco 
creek personal property or real estate? This coal was mined 
and washed away from where placed by the owners after 
mining. Such coal, having been separated from its natural 
bed for commercial purposes, is not aluvium or natural ac- 
cretion to the soil and clearly is personal property. Lykens 
Valley vs Dock, 62 Pa. 232, 235, -238; Lehigh Coal Co. vs Rail- 
road Co., 187 Pa. 145; Kramer vs Slatterly, 260 Pa. 234, 239; 
Commonwealth vs Steimling, 156 Pa. 400, cited by the plain- 
tiffs is not authority to the contrary, the Supreme Court ex- 
pressly saying that the question of the coal being personal 
property or real estate was not before it (page 407 of the opin- 
ion). 

Being personal property and abandoned by the owners, as 
the evidence shows it was, indeed incapable of being traced 
or identified by the respective owners, had the defendants a 
right to reduce to possession such coal on that part of the 
bed of the stream lying north of the centre and along plain- 
tiff's land, and thus acquire title by occupancy? True it is 
that the first person to reduce to possession abandoned prop- 
erty has good title thereto, just as a finder of lost property ac- 
quires good title against all except the owner, yet the manner 
of the acquisition of this title has its limitations. To acauire 
title to abandoned or lost property by occupancy and without 
trespass is one thing, the right to acquire such title through 
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a trespass upon lands of another is something very different. 
When once acquired such title is good, although secured 
through a trespass, but no one has a right to commit a tres- 
pass to secure title to such property and if persisted in equity 
would restrain the trespass. A navigator or boatman or rafts- 
man finding abandoned property upon the surface of a stream 
while passing over it, could undoubtedly appropriate it, but 
when such property is upon the bed of a stream and he can- 
not secure it without disturbing the natural soil there, he 
commits a trespass in making such appropriation, just as one 
passing over a public highway may appropriate and by such 
appropriation acquire title to abandoned property found upon 
the surface, but to dig beneath the surface to obtain possession 
of such property would be an invasion of the rights of the 
owner of the soil in such street. The owner's title is only 
subject to the public easement of travel on its surface ; and so 
the title of the owner of the fee in the bed of the creek is 
subject only to the right of the public to travel upon the sur- 
face with boats, rafts and other vessels, and to remove ob- 
structions to such travel. In the concrete, the plaintiff is the 
owner of the northern half of the bed of the Wiconisco creek 
along its land — mined coal has been deposited on the bed of 
this stream, through the action of the waters, this coal is per- 
sonal property abandoned by its owners — to remove it the 
defendants draw the coal and natural soil deposits from the 
bed of the stream and screen out or wash the coal, and remove 
it to the adjoining banks in small boats — this disturbance of 
the bed of the stream and removal of the soil is a trespass 
upon the right and title of the owner. The defendants had 
no right to remove this coal north of the centre of the stream, 
unless necessary for the purpose of passage on its surface. 
The Act of 1805 does not alter this conclusion. That Act 
and its supplement did not appropriate or abridge the title 
of the owner in the soil over which the stream flows. It 
simply gave the right of passage for boats, rafts and other 
vessels with the right to remove obstructions to such navi- 
gation. A dredge may be a boat, but a dredging operation is 
not navigation. 

CONCLUSIONS OF LAW 
The Court states the following conclusions of law: 
L The title of the plaintiffs extended to and only to the 
centre of the Wiconisco creek. 

2, The Wiconisco creek was not navigable in fact at the 
time of the survey of 1767, but has been made a public high- 
way for the passage of rafts, boats and other vessels by the 
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Act of April 1, 1805, 4 Smith's Laws, 245, and its supplement 
ol March 1, 1867, P. L. 317. 

3. The coal deposited in the bed of the Wiconisco creek 
is personal property and has been abandoned by the owners. 

4. For the purposes of this case, the Court concludes that 
the defendants have the right to remove the coal from the 
portion of the bed of the Wiconisco creek south of the centre 
line, along the lands of the plaintiff. 

5. While abandoned property may be claimed by the first 
occupier, or the first to reduce it to possession, no one has a 
right to commit a trespass in the acquisition of such title or 
possession. The defendants have no right to trespass upon 
the land of the plaintiffs in order to take possession of the 
coal deposited upon the bed of the Wiconisco creek. 

6. This Bill must be dismissed at the cost of the plaintiffs. 

7. The 1st request of the plaintiff for conclusions of law 
is hereby affirmed and may be considered the formal conclu- 
sion of the Court. The 2nd, 3rd and 4th requests of the plaint- 
iff for conclusions of law are declined. 

The 1st, 3rd, 4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th, 12th, 13th, 
and I4th requests of the defendants for conclusions of law are 
aiBrmed and may be considered as the formal conclusions of 
the Court. 

The 2nd, 15th and 16th requests of the defendants for con- 
clusions of law are declined. The 16th is declined for the 
reason that it assumes that the creek had been rendered non- 
navigable by the deposits of coal therein, whereas the testi- 
mony indicated that the coal deposits there were only an 
interference to the operating of the dredge, and such operation 
could not be termed navigation. 

And now, to wit, September 23, 1919, the Bill filed in this 
case is hereby dismissed at the cost of the plaintiff. 



Banks and Banking. 



The contribution to be paid bv corporatiorfs having capital stock, 
under the supervision of the Banking Department, is determined by 
the amount of the capital stock. The fact that no examination was 
made in any particular year does not entitle the corporation to pass 
the next year without paying its contribution to the expenses of the 
Banking Department. 

Attorney General's Department. Opinion to John W, Mor- 
rison, Deputy Commissioner of Banking. 
Hargest, Deputy Attorney General, April 10, 1919. 
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Your favor of the 3rd instant, addressed to the Attorney 
General, was duly received. 

You ask to be advised whether the Pennsylvania Company 
for Insurances on Lives and Granting Annuities, should be 
required to pay the fees for the year 1918. 

It appears that the company paid on May 2, 1918, the sum 
of $5,539.56 for fees for the year 1917, but no examinations 
were made during the year 1917, and the question now arises 
whether the company should pay for the year 1918, inasmuch 
as no examination was made of that company for the year 
previous. 

The answer to this question depends upon whether or not 
the fees required by the 4th Section of the Act of February 
11, 1895, as amended by the Act of May 20, 1901, P. L. 345, 
are specific fees to cover the examination of the corporation 
paying the same, or whether they are the contributions re- 
quired by law to cover the general expense of the Banking 
Department in making the examinations of all corporations. 

If the law requires the Pennsylvania Company for Insur- 
ances on Lives and Granting Annuities to pay for its own ex- 
aminations, and it paid for examinations in 1917, when none 
were made, it would be equitable to relieve it from payment in 
1918, but if the law requires the corporation to contribute to 
the Banking Department its proportion of the expense of 
making examinations, then thj fact that an examination was 
not made in any particular year, would not entitle the cor- 
poration to pass the next year without the payment of its con- 
tribution to the expenses of the Banking Department. 

The Act of Assembly above referred to, provides, in part, 
as follows; 

"It shall be the duty of the Commissioner of Banking, as 
often as he shall deem proper, to examine or cause to be ex- 
amined the books, papers and affairs of each and every cor- 
poration subject to supervision as aforesaid, and whenever he 
shall deem it necessary or proper, he shall assign a qualified 
examiner or examiners to make such examinations. * * * 
The compensation o4 examiners and expenses of examinations 
provided for by this Act shall be paid by warrant drawn by 
the Auditor General on the State Treasurer, upon requisition 
made by the Commissioner of Banking, and in order to help 
pay such expenses all corporations subject to the supervision 
of the Banking Department, (except building and loan asso- 
ciations doing business exclusively within this State) shall 
annually, upon the first Monday of May, in each year, pay into 
the Treasury of the State the following amounts, in addition 
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to any taxes or fees imposed by existing laws upon such cor- 
porations, the sum of twenty-five dollars ($35) each, and in 
all cases of such corporations having capital stock, for each 
one hundred thousand dollars ($100,000) of capital stock, or 
fractional part thereof, in excess of $100,000 the sum of $5.00 
shall be paid annually at the time aforesaid ; and all such cor- 
porations shall pay annually at the time aforesaid, the sum of 
two cents for each $1,000 of assets, and the sum of two cents 
for each $1,000 of trust fnuds, which it may have." 

It is apparent that the contribution to be paid by corpora- 
tions having capital stock under the supervision of the Bank- 
ing Department, is determined by the amount of the capital 
stock. The Legislature did not intend that each corporation 
should pay the exact amount expended in making the exam- 
ination of the corporation. It intended that such expenses 
should be covered by general contributions of all corporations 
under the supervision of the Banking Department, based upon 
the amount of the capital stock. That being the scheme 
adopted, a corporation could not be relieved from paying its 
annual contribution merely because no examination of it was 
made during the calendar year. It might easily happen that 
the Banking Department should see fit to make an examina- 
tion of a corporation in January, and another in December of 
the same year, and not make any examination during the 
entire calendar year following. In such case if the corpora- 
tion paid its annual contribution for the year in which it was 
twice examined, and nothing for the year in which it was not 
examined, it would be escaping what it should equitably be 
required to pay, 

1 am, therefore, of opinion, and so advise you, that the fact 
that the Pennsylvania Company for Insurances on Lives and 
Granting Annuities must pay the fees provided by law for the 
year 1918, notwithstanding there was no examination made 
of that company during the year 1917. 



Building and Loan Associations. 
Bnildinc and Loan Anodadotu—Periodical panncnts on stock. 



i associations can- 



Attorney General's Department. Opinion to John W. Mor- 
rison, Deputy Commissioner of Banking. 
Hargest, Deputy Attorney General, April 10, 1919, 
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Your letter of the 3d instant, addressed to the Attorney 
General, was duly received. 

You desire to know whether a building and loan association 
may issue triple and quadruple shares to mature in four and 
three years respectively, collecting three and four dollars per 
share, instead of one dollar. 

Clause 2 of Section 37 of the Act of April 29, 1874, P. L. 
73, regulates the issuance of the shares of building and loan 
associations and provides, among other things, 

"That the capital stock may be issued in series, but no such 
series shall in any issue exceed in the aggregate 500,000, the 
installments of which stock are to be paid at such time, and 
place as the by-laws shall appoint; no periodical payment of 
such installments to be made exceeding two dollars on each 
share and said stock may be paid off and retired as the by-laws 
shall direct," 

This language seems to be plain. The installments on 
shares of building and loan associations may be paid at such 
time and place, and the stock paid off and retired, as the by- 
laws direct, but periodical payments cannot be provided by 
the by-laws to exceed two dollars on each share. This is 
a limitation which the building and loan association cannot 
exceed. 

Therefore, you are advised that it would be illegal to re- 
quire installments of three or four dollars in order to retire 
shares in a much shorter time than would be possible if the 
periodical payments did not exceed two dollars. 



- License to Practice Medicine, 

License to practice medidne — Re-licensc— Licenie to persons who 

served in the army or navy of the United States. 

The Bureau of Medical Education and Licensure has no authority 
to re-license a physician who has already been licensed to practice 
mfdicii"- in this stale, unless he complies with all the requirements 
of the Board as at present promulgated. 

Persons who served in the army or navy of the United States 
nay enter the examinations for license-to practice medicine if they 
take a license under the Act nt Assembly authorizing them to take 
such license- without £ ■ ■■ 



Attorney General's Department. Opinion to Dr. J, M. 
Baldy, President, Bureau of Medical Education and Licensure, 

Myers, Deputy Attorney General, August 14, 1919. 

Your request for an opinion as to whether the Bureau of 
Medical Education and Licensure may re-license a physician 
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who has already been licensed to practice medicine in this 
Commonwealth has been received by this Department. 

In my opinion, the Bureau of Medical Education and Li- 
censure has no authority to re-license a physician who has al- 
ready been licensed to practice medicine in this Common- 
wealth, unless such physician complies with all the require- 
ments of the Board as at present promulgated. It is true 
that certain physicians have been licensed many years ago 
when the preliminaries and the medical education were not 
those required by the Bureau at the present date. Such physi- 
cians can be re-Hcensed by the Bureau of Medical Education 
and Licensure by complying with the requirements as laid 
down by the Bureau at the present time and by passing the 
examination. Their former licenses need not be revoked, and 
if they fail to pass the examination, they are still licensed 
physicians for trie purposes as contained in the original Act, 
under which they are licensed. 

You also ask whether persons licensed under the recent Act 
of Assembly, "providing for the granting of certificates of 
licensure to practice medicine and surgery to certain persons 
who served in the army or navy of the United States or any 
branch or unit thereof," may in future enter the Pennsylvania 
examinations if they now take a license under this Act without 
an examination. 

You are advised that there is nothing in the recent Act to 
prevent persons who secure this privilege of hcensure, by 
reason of the fact that they have served in the Army or Navy 
of the United States, from entering the examinations in the 
future ; and you are further advised that it is the duty of your 
Bureau, having issued a license without an examination under 
that Act of Assembly, to admit such licensee to an examina- 
tion subsequently upon his application therefor. 



Prison Labor 
Prlaon Labor— Sale of Articles Made by Prison Labor 

Srooms and brushes made by prison labor cannot be sold in the 
open market. 

Attorney General's Department, Opinion to G. J. Rafferty, 
Secretary and Treasurer, Prison Labor Commission. 

Hargest, Deputy Attorney General, May 9, 1919. 

This Department is in receipt of your letter of recent date, 
asking whether you can sell certain merchandise. 
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The facts, as I understand them to be, are as follows : 

The Prison Labor Commission has on hand a miscellaneous 
lot of underwear and hosiery, which are imperfect, and a lot 
of brooms and brushes which cannot now be disposed of as 
required by the Act of June 1, 1915, P. L. 656. The brooms 
and brushes are deteriorating and unless permitted to dispose 
of the stock it would be a total loss. 

The Emergency Aid of Pennsylvania will agree to pur- 
chase the hosiery and underwear, and you desire to sell the 
brooms and brushes in the open market. 

The Act of Assembly above referred to provides a system 
of employment for inmates of penal institutions. 

Section 4 of that Act provides : 

"The Prison Labor Commission shall arrange for the sale 
of the materials produced by the prisoners, to the Common- 
wealth, or to any county thereof, or to any public institution 
owned, managed and controlled by the Commonwealth." 

The evident purpose of this section was to prevent the 
prison labor from coming into active competition with mer- 
chants and manufacturers doing business in the State. 

The Emergency Aid of Pennsylvania is a charitable or- 
ganization working along the same lines as the Red Cross, 

I am of opinion that the spirit of Section 4 of this Act of 
Assembly would not prevent the Prison Labor Commission 
from disposing of its imperfect lot of hosiery and underwear 
to the Emergency Aid, to be used for charitable purposes, 
but such conclusion does not apply to brooms and brushes 
to be sold in the open market. Such sale would bring the 
prison tabor into competition with merchants and manufac- 
turers, and in my opinion would be contrary to the spirit and 
iotcDt of the Act of Assembly. 



Boiler Inspection 

Boiler Inspection — Insurance — Act of May 14, 1915 

Boiler insurance is subject to the provisions of the Act of May 

14, I91S P. L, 524, but that Act does not relieve any State institution 

from the duty of having its boilers properly inspected. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Collins, Deputy Attorney General, May 13, 1919. 

There was duly received your communication of the 7th 
inst. relative to boiler insurance on boilers at the State Hos- 
|»te] for the Insane, at Danville, Pa. 
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You State in your communication that it has been tbe 

policy of your Department "to treat boiler insurance the same 

as insurance on any other State property damaged or destroy- 
ed by fire or other casualty, as set forth in the Act of May 
14, 1915, P. L. 524, creating an Insurance Fund." This is 
clearly a correct interpretation of this Act, and in harmony 
with a ruling in an opinion rendered by Deputy Attorney 
General Hargest to the Superintendent of the Board of Public 
Grounds and Buildings, dated August 5, 1918, as to whether 
the Fund created by the above mentioned Act will cover the 
destruction of property by boiler explosion, which is not 
destroyed by fire, in the course of which opinion it was said : 

"The Act to which you refer provides for a fund — '* * * for 
the rebuilding, restoration, and replacement of any structures, 
buildings, equipment or other property owned by the Com- 
monwealth of Pennsylvania, and damaged or destroyed by fire 
or other casualty.' 

"There can be no question that the fund created by this 
Act covers the damage to buildings caused by boiler explosions 
even though unaccompanied by fire. 

"It is also plain, under the provisions of this Act of Assem- 
bly, that any policy of insurance which is taken out to cover 
boiler explosions shall be calculated by taking the amount 
of the insurance at the date of the approval of the Act, and 

" 'deducting from such amount twenty per centum thereof 
for each calendar year which shall have elapsed from and 
after the thirty-first day of December, Anno Domini one 
thousand nine hundred and fifteen, to the date of purchasing' 
said insurance." 

It is noted in the correspondence accompanying your com- 
munication that it is agreed that boiler insurance is not simply 
for the purpose of insuring against loss, but also covers the 
cost of boiler inspection. That is true. The fact, however, 
that boiler insurance against a property loss arising from a 
defective boiler is subject to the said Act of 1915, and that 
the cost of the restoration of the property injured or destroyed 
by a casualty from such cause shall be paid from the Fund 
created by the Act, does not relieve those charged with the 
management of any State institution from the plain duty of 
having its boilers duly inspected, in order to safeguard life 
against the perils of defective boilers. There should be such 
inspection in all cases. Boiler inspection has a two-fold 
purpose, namely, to provide against a property loss conse- 
quent upon a defective one, and yet the more vital object of 
insuring against injury to human life from such cause. 
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Under the Act of May 2, 1905, P. L. 352, requiring boiler 
inspection in all establishments as therein defined, it is pro- 
vided in Section 19 that such inspection shall either be "by 
a casualty company in which said boilers are insured, or by 
any other competent person approved by the Chief Factory 
Inspector" (now the Commissioner of Labor and Industry). 
It will be thus seen that the Commonwealth recognizes that 
there may be boiler inspection without boiler insurance. The 
Industrial Board has established a comprehensive system of 
boiler inspection, one of its provisions being that no person 
is authorized to act for the Commonwealth as a boiler inspector 
unless he shall have passed a prescribed examination and been 
duly commissioned by the Commissioner of Labor and Indus- 
try. This provides a ready method for any State institution 
to have the benefit of the services of a boiler inspector upon 
whose competency the Commonwealth has itself thus set its 
seal of approval. 

In accordance with the foregoing, you are therefore ad- 
vised that boiler insurance is subject to the provisions of the 
said Act of May 14, 1915, P. L. 524, but that the Act does not 
operate to relieve any State institution from the duty of having 
its boilers duly inspected. 



Mines and Mining 
Uinea and Mining — Hoisting Hacliinery 

It is not necessary for a mining company to keep an engineer 
constantly in charge of the hoisting machinery when the regular 
mine labor is suspended. 

Attorney General's Department. Opinion to Seward E. 
E. Button, Chief of Department of Mines. 

Hargest, Deputy Attorney General, May 9, 1919. 

This Department is in receipt of your recent letter and ac- 
companying correspondence, with reference to a complaint 
that an engineer has not been kept in constant charge of the 
hoisting machinery of No, 16 Slope of the Beaver Brook Col- 
liery, Charles M. Dodson & Company. 

The facts, as I understand them to be, are as follows: 

That prior to March 15, 1919, the company had three en- 

fineers at No. 16 Slope, but at that time the working at the 
lope was suspended and there are only two pumpmen on 
duty at a time, during the period of suspension, working in 
two shifts of eight hours each, the third shift being dropped 
completely; that on idle days there is only one shift of 
en^neers at No. 16 Slope. The pumpmen on the day shift 
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are let down and the pumpmen on the night shift hoisted up 
at that Slope, but the day pumpman on idle days walks to 
No. U Slope to be hoisted, and the night pumpman is let 
down at No. 11 Slope; that it would be necessary for these 
men to walk the same distance between No. 11 and No. 16 
Slope on the surface if they did not walk in the mines. AH 
other men on certain days are hoisted up and let down at No. 
16 Slope during the time whtn the one shift of engineers is 
at work in the usual way. 

The rule upon this subject is Rule 20, Article XII of the 
Act of June 2, 1891. P. L. 197. 

It provides, in part: 

"An engineer who has charge of the hoisting machinery 
by which persons are lowered or hoisted in a mine, shall be 
in constant attendance for that purpose during the whole time 
any person or persons are below ground." 

Attorney General Brown, in an opinion to your predecessor, 
dated April 12, 1915, said; 

"I cannot construe the said Rule 20 literally so as to require 
the company to maintain an engineer in constant charge of 
the hoisting machinery when the regular mine labor is sus- 
pended, it would be unreasonable to require an engineer to 
remain in charge of the hoisting machinery, through the en- 
tire working day, during a suspension of labor, and when no 
coal is being hoisted to the surface. 

The few officials and employes, whose presence is required 
in the mine during a temporary suspension of labor in order to 
inspect the workmgs and to make necessary repairs, can and 
should use the traveling way, which is in daily use during 
working hours for the ingress and egress of employes. This 
way afEords a safe and convenient entrance to and exit from 
the mines. 

I therefore construe the words 'engineer who has charge of 
the hoisting machinery' to mean the engineer who, during the 
regular hours of labor and while the mine is in regular opera- 
tion, has been placed in charge of the hoisting machinery, and 
by the terms of the said Rule he is required not only to be 
in constant attendance, but he should not allow any person, 
except such as are deputed by the owner or operator, to handle 
or meddle with the engine or machinery in his charge." 

After further consideration, we find no reason to change 
the conclusion arrived at in this opinion, and therefore advise 
you that under the facts as we understand them, it is not 
necessary to keep an engineer at No. 16 Slope of the Beaver 
Brook Colliery of Charles M. Dodson Company, when the 
regular mine labor thereat is suspended. 
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Heary G. Wasson vs Cyrus E, Woods, Secretary of the 
Commonwealth 

Homlnadoii of CmdidatM— Sole Nominee— Act of Jul? 8, 1919 

The Act of Julv 24, 1913, P. L. 1001, as amended by the Act of July 

8, 1919, which provides a method whereby candidates at a primary 

election may become sole nominees at the ensuing general election, is 

constitutional. 

Mandamus. C. P. Dauphin County, No. 35, Commonwealth 
Docket, 1919. 

Samuel McClay, Watson and Freeman, Stewart and Ache- 
son and Charles Alviti Jones for plaintiff. 

W, I. Schaffer, Attorney General and Wm. M. Hargest, 
Deputy Attorney General, for defendant. 

Kunkel, P. J., October 13, 1919. 

This is a proceeding to compel the Secretary of the Com- 
monwealth to certify the name of the plaintiff for printing on 
the official election ballot as a candidate for the office of 
Judge in Allegheny County. 

At the primary election there were seven candidates for 
five vacancies in that office. Six of the candidates, among 
whom was the plaintiff, received sufficient votes as ascertained 
ay the method prescribed by Section 13, of the Act of July 24, 
1913, P. L. 1001, amended by the Act of July 8, 1919, to con- 
stitute them sole nominees for the office at the November 
election, but as there were only five vacancies to be filled, the 
Secretary of the Commonwealth proposed to certify the names 
of the five receiving the highest number of votes, in accord- 
ance with the direction of the Act. To this the plaintiff ob- 
jects, claiming his name is entitled to be certified together 
with the others. The contemplated act of the Secretary is 
entirely in accordance with the provisions of the amendatory 
Act of 1919, and if the objections to its constitutionality are 
not sustained, this proceeding must be dismissed. 

The part of the amendment in controversy and assailed as 
unconstitutional declares: "And provided further. That when- 
ever, at any primary, nominations are to be made of candi- 
dates to fill two or more vacancies in any appellate or other 
court of record, composed of two or more judges, if any one 
or more of such candidates shall receive a number of votes 
greater than one-half of the total number of votes cast for 
such office at such primary, then, and in such event, each of 
such candidates shall be the sole nominee for one of the re- 
spective vacancies in such office. One half of the total 
number of votes cast for such office at such primary shall be 
ascertained by taking the total number of votes cast for all 
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the candidates for such office and dividing such total of all 
such candidates by the number of persons each voter is en- 
titled to vote for at such primary for such office, and this 
quotient shall be divided by two, and any candidate who re- 
ceives a greater number of votes than the result obtained by 
the above method of ascertainment shall have met the require- 
ment hereinbefore provided. If it appears that less than the 
whole number of candidates for such office to be elected at 
the ensuing election have received the required number of 
votes hereinbefore specified, then, and in such event, he or 
they who have received that number of votes at the primary 
shall be the sole nominee or nominees for that number of 
vacancies in such office; and his name or their names and 
none other shall be printed as candidates for that number of 
vacancies in and for such office, upon the official ballots for 
use at such succeeding election. If it appear that more than 
the whole number of candidates for such office to be elected 
at the ensuing election have received the required number of 
votes hereinbefore specified, then the candidates equal to the 
number of vacancies in such office who received ttie highest 
number of votes shall be the sole nominees for such office. 
The number of candidates for any remaining vacancy or vacan- 
cies in such office, for which the primary has declared no sole 
nominee or nominees as herein just provided, and the manner 
of their election, shall remain as provided by existing law. 
In the event of one or more candidates being sole nominees, 
as above provided, there shall be two groups of names of 
candidates on the ballots, the names of such sole nominees 
being in one group, and the names of other candidates in the 
other," 

It is contended that the method of determining sole nomi- 
nees and limiting the number of candidates as sole nominees 
thus provided, is invalid, as violating Section 5, Article I, 
of the Constitution, which declares that elections shall be free 
and equal, and also Article VIII, Section 7, relating to the 
uniformity of elections. In Winston vs Moore, 244 Pa. 447, 
it was held that the power to regulate elections, to frame an 
election ballot, to prescribe the conditions upon which the 
names of candidates may appear on the official ballot, the 
method by which a candidate may be voted for and all like 
cognate provisions, were legislative matters over which the 
Courts have no control, unless thereby the right of franchise 
be denied. Accordingly in that case it was held that the pro- 
visions of the Act of 1913 for sole nominees on the official 
ballot was not an infringement of the constitutional direction. 
In the present case the objection is made to the method pro- 
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vided (or the ascertainment of sole nominees, but that is one 
of the very subjects that come within the legislative control. 
As said in Winston vs Moore, "the Constitution says nothing 
about nominations, or how the candidates shall be chosen, or 
how many names shall be printed on the ballot. It furnishes 
no rule by which to accurately determine what the legislature 
may or may not do in the enactment of laws relating to such 
details in the exercise of the elective franchise." But it is 
not necessary to quote further. It is sufficient to say that ap- 
plying the tests laid down in that case, the amending Act of 
1919 successfully resists the constitutional assault. But the 
plaintiff answers that the validity of the Act of 1913 was sus- 
tained in that case because its provisions did not conflict with 
the freedom and equality of elections so far as the elector 
was conecrned and the question is still open whether the 
amended Act of 1919 is constitutional so far as a candidate is 
concerned. We see no difference in the applicability of Win- 
ston vs Moore whether a citizen be an elector or a candidate. 
There is no greater constitutional guarantee respecting elec- 
tions to a citizen as a candidate than to him as an elector. 
When he is a candidate he is as much subject to the power 
of the Legislature to regulate the form of the ballot, to fix 
the number of names to be placed thereon and the method 
of election, as he is when he is an elector. 

It must be conceded that it is difficult to prescribe a method 
for making sole nominees. Under the original Act of 1913, 
the mode of determining a sole nominee seemed to be based 
on a majority of those who voted at the election, but when it 
came to adopting a method for determining sole nominees 
for two or more vacancies to be filled in the office of judge, 
many difficulties presented themselves. None of the candi- 
dates would be voted for to fill any particular one of the 
vacancies and it was impossible to base the method on the 
theory of the majority of the votes or ballots cast. However 
that may be, it is clear that the provision of the amending 
Act of 1919 is an election regulation, and has been left by 
the constitution to the Legislature to prescribe. We find 
every reason for sustaining its constitutionality in Winston 
vs Moore. It may be observed that the placing of plaintiff's 
name on the ofHcial ballot with the other nominees for the 
five vacancies would eliminate them all as sole nominees, and 
thus the provisions of the Act would be nullified. 

The suggestion that the provisions for sole nominees in 
the Act virtually changes the time of the election fixed by the 
constitution is without weight. Although no name of a com- 
petitor will appear on the official ballot, nevertheless there 
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will be an election. The elector still has the right of selection 
between such sole nominee and any other person he may de- 
sire to vote for by inserting the name of that person in the 
blank space on the ballot left for that purpose. 

So also as to the objection to the sufficiency of the title of 
the Act. It purports to amend certain sections of the Act of 
1913 making, however, no reference to the amendment of 1915, 
We fail to see how the title is defective on that account. It 
gives notice that it amends the Act of 1913. The original Act 
of 1913 with the amendment of 1915 constituted the Act of 
1913 as it stood when the amendment of 1919 was passed. The 
reference to it in the title could not mislead. 

And now, October 13, 1919, after hearing and upon due 
consideration the writ of peremptory mandamus is refused 
and the proceeding is dismissed at the cost of the plaintiff. 



Juvenile Courts 
Juvenile Conrt^-Powera — Commitmeiit to Handngdoti Reforraatorr. 
The Board of Managers of the Pennsylvania Industrial Reforma- 
tory at Huntingdon, cannot receive persons committed by the Juve- 
nile Courts for any offense whatever. 

Attorney General's Department. Opinion to John D. Dor- 
ris. President, Board of Managers, Pennsylvania Industrial 
Reformatory, 

Collins, Deputy Attorney General, October 6, 1919. 

This Department is in receipt of your communication ask- 
ing to be advised whether a Juvenile Court has power to 
commit to the Pennsylvania Industrial Reformatory, at Hunt- 
ingdon, a boy over fifteen years of age "guilty of the crimes 
of arson and larceny." 

This question has been before this Department at various 
times. In construing the Juvenile Court Act of May 21, 1901, 
P. L. 279, (declared unconstitutional in Mansfield's Case, 22 
Superior Court 224, and expressly repealed by the Act of 
April 23, 1903, P. L. 274) Attorney General Elkin advised 
that the Juvenile Courts created by said Act "may sentence 
male children over the age of iifteen years to custody" in the 
Pennsylvania Industrial Reformatory, at Huntingdon, (At- 
torney General's Reports 1902, page 37), That Act, however, 
specifically named that Reformatory as a place to which com- 
mitments might be made by the Juvenile Courts created by 
the Act. 

In an opinion rendered by Attorney General Todd to the 
President of the Board of Managers of the Pennsylvania In- 
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dustrial Reformatory, dated December 5, 1907, and reported 
in 34 County Court Reports, 288, it was held that the Juvenile 
Courts created by the Act of 1903 could not commit a person 
to that institution where the offense charged was not one 
punishable under existing laws in a State prison. 

It appears from a certain communication of the Superin- 
tendent of the Reformatory to Attorney General Brown that, 
acting under the aforesaid opinion of Attorney General Todd, 
the Board of Managers had "declined to receive on several oc- 
casions prisoners who were committed from the Juvenile 
Courts," In a letter dated March 5, 1918, in reply thereto, the 
Attorney General construed the above opinion of Attorney 
General Todd as ruling that "the Pennsylvania Industrial 
Reformatory cannot under the law receive commitments from 
the Juvenile Courts," basing this construction further upon 
his understanding that such interpretation has been thereto- 
fore followed by the said institution, and advising that it 
should so continue to be followed until otherwise decided by 
the Courts, a test case being suggested. 

This construction of Attorney General Todd's opinion goes 
beyond what was decided therein, and gives to it too wide an 
effect. What was, in fact, decided in that ruling was that 
the particular case there in question was one in which the 
commitment to the Reformatory could not be made for the 
reason that the offense charged was not punishable in a State 
prison, and was not based upon the broad ground that the 
Juvenile Courts can in no case commit to that institution. 
The opinion seems to recognize that if the offense had been 
one of the prescribed grade for reception at the Reformatory 
such commitment might be made. 

In none of the foregoing opinions, as I read them, or in any 
other case which I have been able to find, has the question 
been so definitely ruled as to constitute a controlling ruling. 
Let us turn to the respective legislation pursuant to which 
inmates are received by the Pennsylvania Industrial Reform- 
atory, and the Juvenile Courts make commitments. 

Section 4' of the Act of April 28, 1887, P. L. 63, "in relation 
to the imprisonment, government and release of convicts in 
the Pennsylvania Industrial Reformatory at Huntingdon;" 
provides as follows : 

"Any court in this Commonwealth, exercising criminal juris- 
diction, may sentence to the said reformatory any male crirri- 
inal, between the ages of fifteen and twenty-five years and 
not known to have been previously sentenced to a State prison 
in this or any other State or county, upon the conviction in 
such court of such male person of a crime punishable under 
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existing laws in a State prison. And the said board of man- 
agers shall receive and take into said reformatory all male 
prisoners of the class aforesaid, who shall be legally sentenced 
on conviction as aforesaid; and all existing laws requiring the 
courts of this Commonwealth to sentence to the State prison 
male prisoners between the ages of fifteen and twenty-five 
years, and not known to have been previously sentenced to 
a State prison in this Commonweatlh, or any other State or 
country, shall be applicable to the said reformatory, so far 
as to enable courts to sentence the class of prisoners so last 
defined to said reformatory and not to a State prison." 

To these provisions the Board of Managers of the Reform- 
atory must look for guidance in admitting inmates to the 
Reformatory, and none can be received unless all of the condi- 
tions measure up to the perquisites therein prescribed. 

The Juvenile Courts were created by the Act of April 23, 
1903, P. L. 274, and in it, as supplemented and amended from 
time to time, are to be found the powers for the commitment 
of the children coming within the jurisdiction of these Courts. 
Section 1 vests the Court of Quarter Sessions with: "full 
jurisdiction in all proceedings which may be brought before 
them affecting the treatment and control of dependent, ne- 
glected, incorrigible and delinquent children, under the age of 
sixteen years," as the terms "dependent child," "neglected 
child," "incorrigible child," and "delinquent child" are therein 
defined. 

"The words 'delinquent child' shall mean any child, includ- 
ing such as have heretofore been designated 'incorrigible 
children', who may be charged with the violation of any law 
of this Commonwealth, or the ordinance of any city, borough 
or township." 

Section 4, as amended by the Act of June 15, 1911, P. L. 
959, authorizes the Judge at the hearing, after inquiry into 
the facts, to determine — 

"What order for the commitment and custody and care of 
the child, the child's own good and the best interests of the 
State may require; and may commit such child to the care of 
its parents, subject to the supervision of a probation ofHcer, 
or to some suitable institution, or the care of some reputable 
citizen of good moral character, or to the care of some train- 
ing school, or to an industrial school, or to the care of some 
association willing to receive it; and, in either case, it shall 
be within the power of the court to make an order upon the 
parent or parents of any such child to contribute to the sup- 
port of the child such sum as the court may determine." 
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Section 6, as finally amended by Act No. 221, approved 
June 12, 1919, provides, inter alia : 

"In the case o£ delinquent, dependent, neglected, or in- 
corrigible child, the court may continue the hearing from time 
to time, and may commit the child to * * * a suitable institution 
for the care of delinquent children." 

Section 8 of the Act, as amended by the Act of April 22, 
1909, P. L, 120, provides, inter alia, as follows : 

"AH orders which may hereafter be made by the several 
courts of quarter sessions of the peace of this Commonwealth, 
respecting the commitment to institutions, or other judicial 
disposal, of minors, under the age of sixteen years, by virtue 
of the several provisions of this Act or any of them, shall be 
subject to amendment, change or extension by the judges 
thereof sitting in juvenile court, upon motion of the district 
attorney or chief probation officer, or upon petition of any 
other person or persons in interest, after at least five (5) days' 
written notice both to the district attorney and the chief pro- 
bation officer, up to the time when such minors shall have at- 
tained the age of twenty-one years." 

In the above cited opinion of Attorney General Todd it is 
said: 

"When the circumstances of the case warrant it, and the 
efforts at reformation, through placing the child in the care of 
probation officers, etc., have failed, the juvenile court is au- 
thorized to commit a delinquent child to a 'reformatory in- 
stitution', or 'a suitable institution for the care of delinquent 
children'; but nowhere is express authority found in the Act 
for the commitment of any child to the Pennsylvania Indus- 
trial Reformatory at Huntingdon," 

A careful consideration of the several statutes governing 
admission and detention at the Huntingdon Reformatory, and 
of the powers vested in the Juvenile Courts for the commit- 
ment of children within their jurisdiction leads me to the 
further conclusion that not only is there no express author- 
ity for the commitment of a child to the said Reformatory by 
the Juvenile Courts, but that no such authority can be im- 
plied. It will be noted that under Section 4 of the said Act 
of 1887, governing the reception of inmates by the Reform- 
atory, among the pererquisites are that the person shall be 
"legally sentenced" thereto "on conviction" of crimes of a 
certain character. The inmates in that institution are de- 
nominated "prisoners," and are there confined pursuant to a 
sentence duly imposed after conviction. The determination 
of a Juvenile Court as to what commitment of a child is for 
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the child's good and the State's best interests cannot fairly be 
deemed a conviction in the sense and meaning imported by 
the term "conviction" as used in the foregoing statutory pro- 
vision relating to the sentencing of persons to, and the receiv- 
ing of them as inmates by, the Reformatory, The word 
"sentence" is nowhere employed in the Juvenile Act, By 
reference to the fourth paragraph of Section 2 of the Act of 
1903 it will be seen that "upon the trial of any indictment of 
such delinquent child," the action of the Juvenile Court in 
exercising jurisdiction is based upon the opinion of the Court 
"that the good of the child and the interests of the State do 
not require a conviction under the criminal laws of this Com- 
monwealth. 

Although, as above stated, the Courts, so far as my search 
has been able to disclose, have nowhere decided this precise 
question, yet utterances in certain cases strongly tend to sup- 
port the conclusion here reached. 

In the case of Juvenile Court, No. 7943, 21 District Reports, 
535, Judge Staake, who in a number of cases has extensively 
construed the Juvenile Court Law, says: 

"The Court recognized the right of the management of the 
Glen Mills Schools to exercise a discretion as to the reception 
of children, who have been duly convicted of crimes and mis- 
demeanors, but the children committed by the Juvenile Court 
were not convicted of crimes ant\ misdemeanors, but were de- 
linquents or incorrigibles, whose status was fixed by the pro- 
visions of the Act of April 23, 1903, P. L. 274, and its sup- 
plements. Such children, when adjudged, after a proper hear- 
ing, as delinquents or incorrigibles, become wards of the court 
subject to its jurisdictional care until they become twenty- 
one years of age, unless previously discharged by the court 
in due process of the law." 

In Commonwealth vs Fisher, 213 Pa. 48, in which the con- 
stitutionality of the Juvenile Act of 1903 was upheld. Justice 
Brown, speaking for the Court, says: 

"The last reason to be noticed why the Act should be de- 
clared unconstitutional is that it denies the appellant a trial 
by jury. Here again is the fallacy, that he was tried by the 
court for any offense. 'The right of trial by jury shall remain 
inviolate,' are the words of the bill of rights, and no Act of 
the Legislature can deny this right to any citizen, young or 
old, minor or adult, if he is to be tried for a crime against 
the Commonwealth. But there was no trial for any crime 
here, and the Act is operative only when there is to be no 
trial. The very purpose of the Act is to prevent a trial, though 
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if the welfare of the public require that the minor should be 
tried, power to try it is not taken away from the court of 
quarter sessions, for the eleventh section expressly provides 
that nothing in the preceding sections shall be in derogation 
of the powers of the courts of quarter sessions and oyer and 
terminer to try, upon an indictment, any delinquent child, who, 
in due course, may be brought to trial.' This section was en- 
tirely unnecessary, for without it a delinquent child can be 
tried only by a jury for a crime charged ; but, as already stated, 
the Act is not for the trial of a child charged with a crime, 
but is mercifully to save it from such an ordeal, with the 
prison or penitentiary in its wake, if the child's own good 
and the best interests of the State justify such salvation," 

Not only would a commitment by the Juvenile Court of a 
delinquent child to the Huntingdon Reformatory be outside 
any statutory provision expressly naming that institution as 
a place to which such commitments might be made, but it 
would, in my opinion, clearly offend against the spirit and 
purpose of the Juvenile Court Act. The status of a child 
committed by that Court, after due hearing, for the further- 
ance of the child's good and the best interests of the Com- 
monwealth, is manifestly not that contemplated for those 
sentenced to the Reformatory, 

It was said in Wolf's Case, 58 Superior Court, 260: 

"As shown by its provisions, as well as by its preamble, the 
broad general purpose the legislature had in view was to 
guard children from association and contact with crime and 
criminals, to subject children lacking proper parental care 
or guardianship to a wise care, treatment, and control that 
their evil tendencies may be checked and their better instincts 
may be strengthened, and, to that end, to clearly distinguish 
the powers of the courts in respect to the care, treatment, and 
control over the classes of children mentioned, from the powers 
exercised in the administration of the criminal law." 

Section 6 of the Act of 1887 put in the power of the Board 
of Managers of the Huntingdon Reformatory the duration 
of confinement of inmates thereat, not to exceed the maximum 
term for the crime for which the prisoner was convicted and 
sentenced. It has been held by this Department that by virtue 
of this provision the Courts are without power to parole from 
the Reformatory. 

Section 8 of the Juvenile Act, as amended by the Act of 
1909 above quoted, subiects all orders respecting the com- 
mitments by the Juvenile Courts to "amendment, change or 
extension by the judges thereof sitting in Juvenile Court." 
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This is plainly inconsistent with the authority expressly vest- 
ed in the Board of Managers of the Pennsylvania Industrial 
Reformatory to fix the duration of confinement thereat, pur- 
suant to Section 6 of the Act of 1887. 

Under Section 10 of the Act of 1887 the Board of Managers 
of the Reformatory has the power to transfer incorrigible 
inmates to the State Prison. To hold that the Juvenile Courts 
may commit to the Reformatory would thus, in this way, 
open the door to the incarceration at the penitentiary of a 
delinquent child committed to the Reformatory, and by it 
in turn transferred to the Penitentiary as incorrigible. Sure- 
ly our system of criminal jurisprudence does not contemplate 
such a method of imprisonment. 

That the Huntingdon Reformatory is an institution where a 
delinquent child would be vouchsafed treatment tending to 
the child's good is true. That institution in manifold ways 
has long and well demonstrated the splendid service it can 
render, and the many benefits it affords. Its design, how- 
ever, is for another class than the children over whom the 
Juvenile Courts exercise jurisdiction. 

You are, therefore, advised that the Board of Managers of 
the Pennsylvania Industrial Reformatory, at Huntingdon, 
cannot receive persons committed by the Juvenile Courts for 
any offense whatever. 

' 

S. S. Pick, Plaintiff vs Oak Hill Cemetery Association. 

Cemeteries — Deeds— Estate ConveTed — Streets— Vacation of— Cor- 
porations — Managers — Powers— By-Laws 

A deed of an incorparaled Cemetery Association, conveying a 
designated cemetery lot, guaranteed to the grantee, hia lieirs and 
assigns, the uninterrupted right of interment in said lot, subject at 
all times to the by-laws, rules and regulations of said association. 
Held, that the deed conveyed merely a license or privilege of sepul- 
ture or, at most, an incorporeal hereditament descendible to his heirs 
and devisable by law, but otherwise transferable only with the con- 
sent of the Association. 

Under the Act of April 1, 1864, P. L. 1865, page 879, incorporating 
the Oak Hill Cemetery Association, said Association has the right, 
from time to time, to change its plan of burial lots and close streets 
shown thereon, provided such change does not deprive lot holders 
of reasonably convenient access to their lots and does not interfere 
with the integritv of the cemetery as^a place of burial. 

The right to change the plan of burial lots is properly exercised 
bv the Board of Managers of said association, without any direct 
action by the memfcers of the corporation. 

The law of the land and the charter of a corporation are its gov- 
erning law: by-laws and rules and regulations repugnant to or in- 
consistent with this law are invalid. 
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Those who deal with a corporation are presumed to know the' 
contents of its charter and are bound by it. 

Bill in equity. C. P. Dauphin County, No. 635, Equity 
Docket. 

H. L. Lark and Geo. R. Barnett, for plaintiff. 

M. W. Jacobs, Sr., and M. W. Jacobs, Jr., for defendant. 

Henry, P. J., Specially presiding, October 16, 1919. 

The defendant, a Cemetery Association, through its Board 
of Managers has determined to close or vacate certain avenues, 
passagevt^ays or "streets," through its cemetery, among them 
"Clymer Street" which passes along one side of the lot on said 
Cemetery now owned by the plaintiff. Another street or 
avenue along another side of plaintiff's lot is undisturbed. 
These avenues, passageways or "streets" were marked upon 
a general plan or draft of the Cemetery Association. 

The plaintiff is here seeking to restrain the closing of said 
Clymer Street. 

The Court finds the following facts, as agreed upon by the 
parties : 

"1. The plaintiff is a citizen of Millershurg, Dauphin 
County, Pennsylvania, and is the owner of Lot No. 269, Divis- 
ion No. 3, in Oak Hill Cemetery, owned by the Oak Hill 
Cemetery Association, the defendant in this case. 

2. The Oak Hill Cemetery Association is a corporation of 
the State of Pennsylvania, duly created by Act of the General 
Assembly approved April I, 1864, P. L. 1865, page 879. 

3. At the time of the purchase of plaintiff's lot. Oak Hill 
Cemetery was laid out according to a plan showing, inter alia, 
Columbus, Penn, Hopkins, Prairie, Clymer, Morris, Frank 
and Muhlenburg streets, which plan is attached to the bill of 
complaint and marked exhibit A. 

4. Plaintiff's lot when purchased by him was a comer lot, 
bounded on the north by Clymer street and on the east by 
Ray street. 

5. Neither the Act incorporating the Oak Hill Cemetery 
Association nor the by-laws, nor the rules and regulations 
of said Association contain any express provision with respect 
to the vacation of streets. 

6. The plaintiff in this case is a member of the Oak Hill 
Cemetery Association. 

7. The following action was taken by the Board of Man- 
agers of the Oak Hill Cemetery Association virith relation to 
the clo^gof certain streets: 
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May 13, 1916 
"On motion of Mr. Bradenbaugh a committee of five was 
appointed to take up the matter of closing certain streets for 
the purpose of laying them out in lots and report at an ad- 
journed meetingr to be held on or before June 17, 1916." 

July 14, 1916 

"The committee appointed to lay out certain streets into lots 

made their report as follows ; Recommending the vacation of 

the following streets:' Columbus, Penn, ifopkins, Prairie, 

Clymer, Morris, Frank and Muhlenburg." 

May 11, 1917 
"On motion of J. S. Gilbert, it was agreed that the streets 
recommended to be closed and laid out into lots by the Com- 
mittee appointed for that purpose be formally closed and laid 
out into lots as recommended by the Committee, and the lots 
to be offered for sale at a price to be determined by the Board." 

8. When said action was taken on May 11, 1917, there 
were present at the meeting two-thirds of all the Board of 
Managers of the Oak Hill Cemetery Association, and said 
motion was unanimously adopted. 

9. No action has been taken at any meeting of the members 
of the defendant corporation relative to the closing of the 
streets mentioned in paragraph No. 7 hereof. 

10. Section 2 of the Act incorporating the Oak Hill Ceme- 
tery Association provided as follows : 

"Section 2, That the affairs of said corporation shall be 
conducted by nine managers, who shall be elected by ballot, 
by a majority of the votes of the members of the corporation, 
present at such election; said president and managers shall 
have power to lay out and ornament the ground purchased 
for said cemetery, to erect such buildings thereon as may be 
necessary for the enjoyment of the same, to lay out, sell and 
dispose of burial lots, and to make such by-laws, rules and 
regulations, as they may deem proper, for conducting the 
affairs of the corporation, for the government of lot-holders 
and visitors to the cemetery, and for the transfer of lots and 
the evidence thereof, and shall make a report of their pro- 
ceedings and a statement of the finances, at the annual meet- 
ing of the corporation, and as much oftencr as may be re- 
quired, by a majority of them, the said corporators," 

"Section 3. That every lot conveyed in said cemetery, 
shall be held by the proprietor for the purpose of sepultu,T^ 
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alone, transferable, with the consent of the president and 
managers." 

11. Section 4 of the incorporating Act provides as follows: 
That no street, lane or road, shall ever be laid out, through the 
lands so occupied as a cemetery, except under the authority 
of the corporation. 

12. That since the vacation of Clymer street and the laying 
out thereof into lots, plaintiff's lot is bounded on the north 
by Lot No. 368, and on the east by Ray street, 

13. That since the vacation of Columbus, Penn, Hopkins, 
Prairie, Qymer, Morris, Frank and Muhlenburg streets by 
the Board of Managers of the defendant corporation, said 
streets have been laid out in lots, as appears from a plan 
thereof attached to plaintiff's bill of complaint and marked 
exhibit "E" and said Board of Managers has sold at least one 
lot so laid out and is offering for sale generally lots formed 
from said vacated streets. 

14. Exhibit "A" attached to plaintiff's bill of complaint 
is a copy of the original survey and plot of the Oak Hill 
Cemetery Exhibit "C" attached to plaintiff's bill of complaint 
IS a copy of the Act of Assembly incorporating Oak Hill Ceme- 
tery Association. 

15. Exhibit "D" attached to plaintiffs bill of complaint is 
■ a copy of the By-Laws of the Oak Hill Cemetery Association 

including the Rules and Regulations of said Association. 

16. Exhibit "B" is a copy of the deed by which plaintiff 
acquired title to his lot. 

17. The Exhibits "A", "B", "C" and "D" are evidence in 
support of plaintiff's bill of like relevance, materiahty and 
competency as their originals would be if properly proven." 

DISCUSSION 
Our Appellate Courts have established that "a conveyance 
of an exclusive right of interment or sepulture in a lot to be 
held for that purpose only and subject to the regulations of 
the cemetery, whether it be in the form of a deed with the 
customary words of inheritance, or of a mere certificate, is 
the grant of a mere license or privilege to make interments 
in the lot described, exclusively of others, as long as the 
ground shall remain a burying ground." Kincaid's Appeal, 
66 Pa. 411, 421; Craig vs First Presbyterian Church. 88 Pa. 
42; Root vs Odd Fellows Cemetery Co., 148 Pa. 494; Hancock 
vs McAvoy, 151 Pa,, 460, 464; Cedar Hill Cemetery Co. vs 
Lees, 22 Pa, Sup. Ct. 405, 410 ; and this construction is con- 
trcdling in the preesnt case, unless there is something in the 
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^ant to the plaintiff which takes it out of the general rule. 
Benson vs Laurel Hill Cemetery Co. 68 Pa. Sup. Ct. 242, is 
not at variance with these authorities. The conclusion there 
reached was under the words granting "the full, free and 
absolute right of sepulture and the exclusive use, occupation 
and possession for that purpose, and for all objects and pur- 
poses incident thereto." It was held that the Cemetery Gam- 
pany could not enforce a by-law prohibiting lot owners from 
hiring persons to cut grass, plant flowers, etc. 

It is fundamental that the law of the land and the charter 
of a corporation are its governing law — all by-laws, rules 
and regulations repugnant to or inconsistent with this law, 
are invalid. Section 5 of the charter of the defendant pro- 
vides "that every lot conveyed in said cemetery, shall be held 
by the proprietor for the purpose of sepulture alone, transfer- 
able, with the consent of the president and managers." From 
this provision of the charter, it would seem to follow that 
conveyance of lots on the cemetery, granted a license for burial 
only, and where in on sense a departure from the generally un- 
derstood and established doctrine with respect to sales of 
cemetery lots. 

The conveyance of the lot to the predecessor in title of the 
plaintiff recites, that for the consideration mentioned the As- 
sociation has sold "Lot No. 269, in Division No. 3 in Oak Hill 
Cemetery of Millersburg, Pa.," followed by this significant 
clause "and we hereby guarantee the said E. W. Steever, his 
heirs and assigns, the uninterrupted right of interment in 
said Lot No. 269, Division No. 3, subject at all times to the 
by-laws, rules and regulations of said association." There 
is nothing about the form or language of this conveyance to 
indicate an intention to convey a fee in the land itself, and 
the guaranty plainly indicates that it was for interment only. 
The conveyance is entirely consistent with the limitation of 
the charter providing that lots should be conveyed for the 
purpose of sepulture alone. 

It is true that the "rules and regulations" of the asso- 
ciation contain the following provision "by the charter, each 
proprietor is vested with the ownership of his or her lot in 
fee simple, but for the sole purpose of interment," but, in so 
far as this might be inconsistent with the charter provision, 
it would be invalid; but, all that can be said for this provision 
is that it is an attempt upon the part of those adopting the 
rules and regulations, to construe a charter provision. Those 
dealing with the corporation are presumed to know the con- 
tents of the charter, and are bound by tt. In this case, the 
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charter does not vest in the proprietor of the lot, ownership 
in fee simple, as suggested by this regulation. 

The conclusion follows that the plaintiff's title being a mere 
license giving him the right of interment upon his lot, is not 
only subject to the rules and regulations of the association 
but subject to control of the association and such changes 
as it may deem necessary for its cemetery. 

The facts in Root vs Odd Fellows Cemetery Co. supra, are 
very similar to those in the case under consideration. The 
by-laws provided that the lot owner's title should be in 
fee simple and that such lot owners should be members of 
the corporation. The Cemetery Company in re-plotting a 
portion of its cemetery, made necessary by the opening of city 
streets, "made a new avenue immediately upon and across the 
lot of ground which had been conveyed to the plaintiffs, which 
obliterated the inclosure and destroyed the marks where the 
interments had been made. This was done against the pro- 
test and objection of the plaintiffs, who refused to select a 
new lot which was offered them, claiming their right to retain 
the lot which was paid for and which had ever since been in 
their undisputed possession," The disposition of the case by 
the Appellate Court indicated that the Cemetery Company 
had acted within its rights. If the opening of the avenue 
across a lot and its practical destruction for interment pur- 
poses is within the rights of the Cemetery Association, then 
clearly, the Association can close an avenue bounding a lot, 
so long as the reasonable access to the lot is not taken away. 

The plaintiff strongly contends that if the action of the 
defendant is within its corporate rights, the action is neverthe- 
less invalid because it is the action of the managers and not 
of the members of the corporation. 

Reliance is placed upon Section 4 of the Incorporating Act 
which provides that "no street, lane or road, shall ever be laid 
out, through the lands so occupied as a cemetery, except 
under the authority of the corporation." If the words street, 
lane or road as here used refer to the avenues and passage- 
ways to be laid out through the cemetery for the convenience 
of its users, then possibly, there might be some force in the 
argument that only the corporation, acting through its mem- 
bers, should vacate such avenues and passageways, but we 
take it that the words "street, lane or road" as here used 
refer to public highways and are simply an adaptation of the 
general laws in force, with respect to opening public roads 
through cemeteries, at the time of the granting of this charter. 

Section 2 provides that the affairs of the corporation shall 
be Conducted by nine managers; that they "shall have power 
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to lay out and ornament the ground purchased for said ceme- 
tery, to erect such buildings thereon as may be necessary for 
the enjoyment of the same; to lay out, sell and dispose of 
burial lots, and to make such by-laws, rules and regulations 
as they may deem proper for conducting the affairs •'of the 
corporation," etc., and the by-laws provide that the Board 
of Managers, through its executive committee, shall have 
charge of and direct all the improvements in the cemetery, 
such as grading, planting, trimming plants, shrubs and trees, 
laying out avenues and grounds, and keeping the same in 
proper order. The vacation of avenues or passageways upon 
the cemetery, as well as thei'r establishment, was within the 
powers of the Board of Managers. Vacating avenues is im- 
pliedly within the granted power to "lay out" the ground 
purchased for the cemetery, and make improvements such 
as "laying out avenues and grounds." 

It is to be noted that the law with respect to the granting 
of land in fee simple, bounded by a street, has no application 
where the title acquired by the grantee is a mere license for 
burial purposes, according to the cited authorities. 

The Court states the following conclusions of law: 

1. The right of the plaintiff in the burial lot described in 
his bill of complaint, is merely a license or privilege of sepul- 
ture, or at most, an incorporeal hereditament descendible to 
his heirs and devisable by law, but otherwise transferable 
only with the consent of the president and managers of the 
defendant association. 

2. The defendant Association has the right, from time to 
time, to change its plan of burial lots and close streets shown 
thereon, provided such change does not deprive lot holders 
of reasonably convenient access to their lots, and does not 
interfere with the integrity of the cemetery as a burial place. 

3. Such right to change the plan of burial lots is propeily 
exercisable by the Board of Managers, without any direct 
action by the members of the corporation. 

4. The plaintiff's bill must be dismissed with costs. 

5. The three requests of the plaintiff for conclusions of 
law are declined. The four requests of the defendant for con- 
clusions of law are affirmed and have been incorporated in the 
above conclusions. 

And now, to wit, October 16, 1919, this bill in equity is 
hereby dismissed at the cost of the plaintiff. 
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Insurance of State Property 

InnmniM of State Propertj— Fire Insiirance— AntomoMlft— Inmr- 

aoce Agunst Theft 

It ii not lawful for any Department of the State government to 
place outside insurance against loss by tire or other casualty on 
property acquired by the Commonwealth since the approval of the 
Act of May 14, 1915, P. L. 524. 

Insurance against theft may be carried on automobiles owned by 
the Commonwealth. Such risk is not covered by the Act of May 14. 
1915, P. L. 524. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Collins. Deputy Attorney General, April 9, 1919. 

There was duly received your communication to the At- 
torney General of the 4th inst. requesting an opinion upon 
the following questions : 

First. Whether the Board of Public Grounds and Buildings 
or other Department of the State government may lawfully 
place outside insurance for protection against loss by fire or 
other casualty on automobiles which the Commonwealth owns 
and has acquired since the passage of the Act of May 14, 1915, 
P. L. 524. 

Second. Whether insurance against loss by theft may law- 
fully he carried on automobiles. 

The said Act of May 14, 19IS, P. L. 524, created an Insur- 
ance Fund for the purpose of rebuilding, restoring and re- 
placing property owned by the Commonwealth "damaged or 
destroyed by fire or other casualty," Section 7 of the Act 
makes it unlawful for any department, bureau, commission 
or other branch of the State government to purchase any 
policy of insurance on any property owned by the Common- 
wealth, the term of which shall extend beyond December 3t, 
1920, or to obtain any "for any amount in excess of the amount 
of insurance outstanding at the date of the approval of this 
Act," after deductng therefrom twenty per centum for each 
calendar year elapsing after December 31, 1915. The purpose 
in view is for the State to carry its own insurance against loss 
by fire or Other casualty. 

In the course of an opinion by Deputy Attorney General 
Hargest to the Superintendent of the Board of Public Grounds 
and Buildings, dated June 14^ 1916, (Report of Attorney 
General 1915-1916, page 4S9J it was said that "no provision 
is made for insuring new buildings erected since the passage 
of the Act." In harmony with and following the conclusion 
there reached it was further held in an opinion by the writer 
hereof, to the Superintendent of the Board of Public Grounds 
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and Buildings, dated March 12, 1919, that no insurance 
against loss by fire or other casualty can be placed on property 
acquired by the Commonwealth subsequent to the date of 
the approval of the Act, protection against such loss being 
afforded pursuant to its provisions. That ruling governs the 
first of the above stated questions. 

The determination of the second question submitted by you 
depends upon whether insurance against loss by theft is of 
such a nature as to come within the purview of the Act. 
Clearly such is not the case. The Act relates solely to insur- 
ance against loss by "fire or other casualty," 

In an opinion by First Deputy Attorney General Keller to 
the Highway Commissioner, dated October 4, 1916, (Report of 
Attorney General 1915-1916, page 268) it was held that the 
theft of an automobile was not such a casualty as was in- 
tended to be covered by the Act, and that if it was desired by 
a Department to provide against loss by theft of automobiles 
it will be necessary "to take out a special policy of insurance 
covering such risk, the prohibition in the Act of 1915 against 
obtaining a policy of insurance being necessarily limited to 
the kinds of insurance provided for by the fund which it 
created." That ruling governs the second of the above stated 
questions. 

In accordance ■h'ith the foregoing you are therefore advised : 

First, That it is not lawful for any Department to place 
outside insurance against loss by fire or other casualty on 
property acquired by the Commonwealth since the approval 
of the aforesaid Act of 1915, and this applies as well to auto- 
mobiles as other kinds of property. 

Second. That insurance against loss by theft may lawfully 
be taken out and carried, in such amount as may be deemed 
wise, on automobiles owned by the Commonwealth, insurance 
against such risk not being covered by said Act. 



State Highways. 
State h^wajrt — Location and cotutruction— Removal of faidldings 
within lines of highwajr— Eminent domain. 
If the construction of a State Highway, re-located under the Act 
of May 31. 1911, P. I.. 468, requires the removal or demolitioa of > 
dwelling house in the actual occupancy of the owner, the house may 
be moved or demolished. 

If a dwelling house in the actual occupancy of the owner is within 
the lines of a Stale highway, as re-located, under the Act of 1911, 
and the construction of the Highway requires its removal, the State 
Highway Commissioner should give the owner reasonable notice 
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of his intention to remove or demohsh the same, and upon failure 
of the owner to deliver possession of the house, so that the construc- 
tion of the highway may proceed, the State Highway Commissioner 
may remove or destroy the house. 

The power lodged in the head of the Hicrhway Department to 
exercise, subject to the approval of the Governor of the Common- 
wealth, the right of eminent domain for the Commonwealth is with- 
out limitation or condition. 

Attorney General's Department. Opinion to Lewis S. Sad- 
ler, State Highway Commissioner. 

Gawthrop, Deputy Attorney General, September 24, 1919. 

There was duly received by this Department your com- 
munication of the nineteenth instant relative to the right of 
the State Highway Commissioner to remove or demolish a 
building located within the lines of a State Highway and oc- 
cupied by the owner thereof as a dwelling house. 

The following facts appear: 

The house in question is within the limits of the State High- 
way as re-located in accordance with the provisions of the 8th 
Section of the Act of May 31, 1911, P. L, 468, and is occupied 
by the owner thereof as a dwelling house. The road cannot 
be constructed in the new location without destroying or mov- 
ing the house. The Commissioners of the County have en- 
deavored to enter into an agreement with the owner of the 
property as to the amount of damage to be paid to him, and 
have been unable to make an agreement with him. The High- 
way Commissioner has proceeded with the construction of 
the highway, and a contract has been let for the construction 
of the portion within the lines occupied by the house. You 
ask to be advised whether you have the legal right to re- 
move the house. 

The answer involves the extent of the sovereign power 
vested in the Commonwealth to take private property for 
public use. The power of the sovereign to take property 
under the right of eminent domain arises from the fact that 
title to property is always held upon the implied condition 
that it must be surrendered to the government when public 
necessity demands it, of which the government must be the 
judge. The sovereign may not only exercise the right itself 
but may, and sometimes does, confer the right upon public 
corporations to be exercised for that constitutes a public use. 
When the sovereign grants the rights to a corporation or- 
ganized for pXiblic purposes it may limit the extent of the 
power or may exempt certain property from being taken. As 
an example of such exemption, under the Act of February 19, 
1849, P. L. 79, a railroad company cannot take under the 
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right of eminent domain a dwelling house in the actual occu- 
pancy without his consent. But there is no such limitation 
upon the sovereign itself. 

In the absence of a limitation of the right in the funda- 
mental law the Commonwealth may take any private property 
for its own use, being responsible only for making just com- 
pensation for the same. As against the Commonwealth there 
is no exemption of a dwelling house actually in the occupancy 
of the owner. In the case of "Extension of Second Street in 
Columbia," 23 Pa., 346, which was an appeal from the con- 
firmation of a report of a jury of view, which laid out a public 
road through a man's dwelling house. Chief Justice Black said : 
"Can a man's house be demolished merely that the public 
may have the benefit of a highway over the ground? Un- 
doubtedly it may if the road be indispensable and cannot be 
laid elsewhere. The interests of individuals must yield to 
an overruling public necessity." 

By the 8th Section of the Act of 1911, above referred to, 
the State Highway Commissioner, with the approval of the 
Governor, is expressly empowered to divert, the direction 
or course of a State highway. When the Legislature has thus 
expressly lodged in the head of the Highway Department, 
subject to the approval of the Governor of the Common- 
wealth, the power to exercise for the Commonwealth the 
right of eminent domain, the authority is without limitation 
or condition. 

Where by reason of increased business, it becomes neces- 
sary for a railroad to widen its road-bed for additional tracks, 
the Company in building its road may, under the Act of 
March 17, 1869, P. L. 12, condemn a dwelling house. 
Snyder vs Railroad Company, 210 Pa., 500. 
As the discretion vested in the Board of Directors of a 
Railroad Company in determining the necessity of locating a 
branch railroad is absolute, and not the subject of judicial 
review by the Courts, Price vs Railroad Company, 209 Pa., 
81, so is the discretion of the State Highway Commissioner 
when exercised for the Commonwealth under the authority 
of Section 5 of said Act of Assembly final and conclusive. 

It follows, therefore, that the change of lines and location 
of a State Highway under the provisions of this Section of 
the Act may be followed by construction of the highway 
within the lines as re-located. If the construction requires 
the removal or demolition of a dwelling house in the actual 
occupancy of the owner, the house may be moved or de- 
molished. 
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You are advised, therefore, that you should give the owner 
of the house reasonable notice of your intention to move or 
demolish the same, and upon failure of the owner to deliver 
possession of the house so that the contemplated construc- 
tion of the highway may proceed, you may move or destroy 
the house. 



Practice of Medicine. 



The Bureau of Medical Education and Licensure has no authority 
to re-establish a license once revoked. It ma.y remove the suspension 
of a license. 

Attorney General's Department. Opinion to Dr. J. M. 
Baldy, President, Bureau of Medical Education and Licensure. 

Myers, Deputy Attorney General, August 14, 1919. 

There has been received at this Department your requests 
for an opinion upon the following questions: 

1. Has the Bureau of Medical Education and Licensure, 
under the Act of 1911 and subsequent amendments, the right 
to reestablish a license once revoked by them for any of the 
causes specified in Section 12 of that Act? 

2. Does the word "suspension" as used in the third para- 
graph of Section 12 carry with it also the meaning of "re- 
voke"? 

These two questions are so closely linked that they can 
be answered together. The Legislature evidently used the 
words "revoke" and "suspend" advisedly, in order that the 
Bureau of Medical Education and Licensure should have the 
power to revoke a license to practice medicine, when the 
Members of that Bureau were convinced that a physician had 
violated the provisions of the Act in such a manner that he 
should suffer the extreme penalty for such violation, which 
extreme penalty was the revocation of his license to practice. 
The Bureau was further given the power and authority, how- 
ever, to suspend the license of any person to practice medicine 
and surgery under certain conditions, and further to remove 
such suspension when certain conditions set forth in the Act 
have been complied with, thereby giving the Bureau of Medi- 
cal Education and Licensure discretion, so that in certain 
cases the extreme penalty of the revocation of a license need 
not be imposed. 

The word "suspension" as used in the third paragraph of 
Section 12 does not carry with it the meaning of "revoke." 
This follows from the definitions of the words themselves. 
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The word "suspend" is defined "to delay, to hang" and the 
word "suspension" is the act of suspending. The word "re- 
voke" is defined "to rescind." That is, the physician's right 
to practice medicine and surgery is hanging in the balance, 
and that right may be rescinded, unless he complies with the 
conditions set forth in the Act, 

In my opinion, the Bureau of Medical Education and Licen- 
sure has no authority to re-establish a"license once revoked, 
although it may remove the suspension of a license. 



Infectious Diseases. 
Infections Diseases — ^Venereal Infection^Qoarantine. 
The Department of Health has authority to quarantine and detain 
for examination persons who by their vocation or habits are reason- 
ably suspected of venereal infections. 

Attorney General's Department. Opinion to S, Leon Gans, 
M. D., Director C-U Division, Department of Health, 

Myers, Deputy Attorney General, September 10, 1919. 

Your request for an opinion in regard to the legal status of 
persons suspected of venereal infection, has been received at 
this Department. You ask: — 

"What is the legal procedure in the detaining for examina- 
tion persons who by their vocation or habits are reasonably 
suspected of venerea! infection, such as prostitutes? It has 
been shown that more that 95 per cent, of such persons are 
infected with venereal diseases." 

The Act of the General Assembly approved the 17th day 
of July, A. D. 1919, entitled: 

"To safeguard human life and health throughout the Com- 
monwealth by providing for the reporting, quarantining, and 
control of diseases declared communicable by this act and by 
regulation of the Department of Health; providing for the 
prevention of infection therefrom; and prescribing penalties," 
being Act No. 400, confers upon the Department of Health, 
when the Department deems it necessary to safeguard human 
life and health, the power to declare diseases communicable 
in addition to those enumerated specifically in the Act. 
When diseases are declared communicable and quarantinable 
in accordance with the provisions of that Act of Assembly, 
they are then in the same category with the diseases spe- 
cifically set forth in the Act, such as Asiatic cholera, diph- 
theria, measles, small-pox, scarlet fever, etc. 
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■As you set forth in your request for an opinion, the proced- 
ure of the Department of Health with regard to persons sus- 
pected of small-pox or other infectious diseases has been to 
detain the patient until the diagnosis is confirmed, such deten- 
tion being by quarantine of the suspected person and the 
premises in which that person is confined. When certain 
venereal diseases have been declared communicable and com- 
municable and quarantinable by the Department of Health in 
strict compliance with the provisions of the Act of Assembly 
above referred to, the Department of Health, through its of- 
ficers, agents and employes, has the same power to detain 
the person suspected of having such a disease until a thorough 
examination discloses whether or not the person detained is 
infected with a communicable disease. This can only be 
done, however, upon well founded and reasonably certain 
knowledge that the person detained for examination and quar- 
antine is infected with the disease. 

Your communication sets forth that it is a well known 
medica! fact that 95 per cent, of all prostitutes are infected 
with some form or other of venereal diseases. If, therefore, 
the information is certain that the person sought to be de- 
tained is a prostitute, or if the officer or agent of the Depart- 
ment has reasonably certain information that such person is 
a prostitute, the fact that 95 per cent of such persons are 
infected with venereal disease would be such reasonably 
certain knowledge as would authorize and empower the of- 
ficer or agent of the Department to quarantine or detain such 
person for further examination. Such reasonably certain 
knowledge and information might also be gained in various 
other ways, as for instance, — the marks of the disease might 
be plainly visible to a physician or some one acquainted with 
the outward signs thereof. 

The quarantining of persons suspected of being infected 
with a communicable disease should be exercised by the of- 
ficers and agents of the Department of Health with the great- 
est care, as the person detained is deprived of his or her per- 
sonal liberty. 

It is my opinion, and you are therefore advised, that the 
Department of Health has the power and authority to quar- 
antine and detain for examination persons who by their voca- 
tion or habits are reasonably suspected of venereal infection. 
the words "reasonably suspected" being taken to mean that 
reasonably certain knowledge and information has been re- 
ceived by the officer or agent of the Department that such 
person is so infected. 
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Weights and tneasures— Act of July 24, 1913. 

The Act of July 24, 1913, P. L. 960, authorizes inspectors of weights 

and measures to test weights, measures and devices used in selling 

commodities. It does not apply to weights and measures used in 

laundries and washerics. 

Attorney General's Department. Opinion to James Wood- 
ward, Secretary of Internal Affairs. 

Hargest, Deputy Attorney General, October 14, 1919. 

This Department is in receipt of your communication ask- 
ing whether Section 2 of the Act of July 24, 1913, P. L. 960, 
authorizes the county and city inspectors of weights and 
measures to test scales used in laundries and washeries. The 
applicable provision of that Act is as follows: 

"Inspectors shall take charge of and safely keep the proper 
standards. They shall be furnished by the Chief of the Bu- 
reau of Standards of this Commonwealth, with full specifica- 
tions of tolerances and allowances to be used by them in 
the performance of their duties. Tlach inspector shall have 
power, within his respective jurisdiction, to test all instru- 
ments and devices used in weighing or measuring anything 
sold or to be sold, and sea! the same, if found correct. Such 
test shall include all appliances connected or used with such 
instruments or devices. For tlie purpose of making such test 
each .inspector at any reasonable time and without formal 
warrant, may enter upon any premises, and may, on any pub- 
lic highway, stop any vendor or dealer, or the agent or serv- 
ant of such vendor or dealer, and stop any vehicle used in 
serving any commodity which is weighed or measured as 
delivered." 

The Act also provides that when any instrument or device 
is seized, the inspector may retain it for use as evidence in 
any prosecution "under the laws of thts Commonwealth re- 
lating to weights and measures, or to the sale of commodi- 
ties." 

I assume that weights and measures used in laundries 
and washeries are used for the purpose of measuring by 
weight the clothes which have been laundered. They are, 
therefore, not "used in weighing or measuring anything sold 
or to be sold." 

It is apparent that this Act of Assembly was intended to 
authorize the inspectors to test the weights, measures and 
devices used in selling commodities. 

I am, therefore, of opinion that it cannot be extended to 
cover inspection of weights and measures in laundries and 
washeries. 
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National Banks. 
National banks — ^Execntion of trasta. 
National banks, before domg the business of executor, trustee, ad- 
ministrator, guardian, etc., must comply witli regulations relatins to 
trust companies incorporated under the laws of this Commonwealth. 

Attorney General's Department, Opinion to John S. Fisher, 
Commissioner of Banking. 

Schaffer, Attorney Genera!, October 14, 1919. 

Your request to be advised whether or rot the Department 
of Banking shall continue to require National banks before 
doing busmess of executor, trustee, administrator, etc., to 
comply with the opinion of the Attorney General of June 26, 
1918, has been received by this Department. 

You are advised as follows : 

On June 26, 1918, Honorable Francis Shunk Brown, Attor- 
ney General, advised Honorable Daniel F. Lafean, Commis- 
sioner of Banking of the Commonwealth of Pennsylvania, that 
National banks desiring to act as trustee, executor, adminis- 
trator or registrar of stocks and bonds must comply with the 
statutes of the Commonwealth of Pennsylvania relating to the 
same subjects, and submit to examination by the Commission- 
er of Banking so far as their trust business is concerned. 

In addition the Act of May 21, 1919, being Act No. 130, 
provides that the supervision of the Banking Department, its 
duties and powers — 

"shall also extend and apply to all national banking asso- 
ciations, located in this State, now or hereafter incorporated 
under the laws of the United States, which shall, in pursuance 
of Federal law or regulation, be granted a permit to act or 
shall act as trustee, executor, administrator, re^strar of stocks 
and bonds, guardian of estates, assignee, receiver, committee 
of estates of lunatics, or in any other fiduciary capacity." 

The opinion of Attorney General Brown, above referred to, 
quotes the opinion of Mr, Chief Justice White of the Supreme 
Court of the United States in the case of the First National 
Bank of Bay City vs. Fellows, 244 U. S. 216, in which the 
Chief Justice says: 

"Of course, as the general subject of regulating the char- 
acter of business just referred to is peculiarly within state ad- 
ministrative control, state regulations for the conduct of such 
business, if not discriminatory or so unreasonable as to justify 
the conclusion that they necessarily would so operate, would 
be controlling upon banks chartered by Congress when they 
came, in virtue of authority conferred upon them by Congress, 
to exert such particular powers." 
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The Act of 1919, above referred to, in my opinion is, there- 
fore, applicable to all National banks who desire to exercise 
the functions of executor, administrator, trustee, etc. In my 
opinion the regulations prescribed by the Act of May 21, 
1919, above referred to, are not discriminatory or so unreason- 
able as to justify the conclusion that they necessarily would so 
operate against National banks. 

The Act of July 17, 1919, authorizing banking companies 
incorporated and organized under the laws of the Common- 
wealth, and having capital stock at least equal to the capital 
stock which trust companies are required by law to have to 
act in any fiduciary capacity, confers upon banking companies 
so incorporated, the right to act in a fiduciary capacity upon 
complying with the provisions of the Act, and subjects them 
to the same regulations of the Banking Department as Na- 
tional banks attempting to perform the same functions. 

You are, therefore, advised to continue to require National 
banks before doing the business of executor, trustee, admin- 
istrator, guardian, etc., to comply with the regulations relating 
to trust companies incorporated under the laws of this Com- 
monwealth. 



Appropriations. 
Appropriations— Liens.' 



Under the Act of 1911, P. L. 736, the tien of an approprimUon covers 
the building: erected by the money appropriated a^d the necessary 
appurtenances thereto. 

Attorney General's Department. Opinion to Charles A. 
Snyder, Auditor General. 

Hargest, Deputy Attorney General, October 15, 1919. 

This Department is in receipt of your letter of the 3d inst., 
requesting a construction of the Act of 1911, P. L. 736, which 
provides for a lien against property of certain institutions to. 
recover the appropriations made by the Commonwealth there- 
to. 

The facts which have given rise to this request I under- 
stand to be as follows : 

Pennsylvania State College is the owner of more than 1800 
acres of land which has been acquired at various times, and 
through various purchases. In 1917 there was appropriated 
$1,003,000 (App. Act 1917, No. 383-A) for general maintenance 
of the school of agriculture, etc., and among the various pur- 
poses is the following: 
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" * • * or enlargement, alteration and additions to 
buildings as in the judgment of the trustees may be required." 

Acting under this authority, the Board of Directors erected 
Unit B of the En^neering School at a cost of $57,670.47, to 
be paid out of said appropriation, and transmitted to the 
Auditor General, upon the form prescribed by him, a descrip- 
tion of the real estate upon which the buildiiii; was erected. 
This description apparently covers only the land actually occu- 
pied by the building. 

You ask to be advised whether such description is sufficient 
or whether it should be enlarged to include all the land con- 
veyed by the deed, upon part of which land the building is 
located. 

The Act of Assembly provides : 

"That all appropriations of moneys hereafter made by this 
Commonwealth ♦ * ♦ for structures, erections or other 
permanent improvements of any kind, shall be a lien as here- 
inafter set forth upon the real estate upon which such struc- 
ture, erection or other permanent improvement is to be made." 

There are provisions for filing the description with the 
Auditor General, and entering the same as a lien in the office 
of the prothonotaiy of the proper county. 

While it is true that the language of this Act, strictly con- 
strued, provides only for a lien "on the real estate upon which 
such structure" is erected, and notwithstanding Acts of As- 
sembly giving Hens such as this are to be strictly construed, 
it would be manifestly inadequate to limit the lien to the exact 
number of feet of land covered bv a buildinp- without any ap- 
purtenances or ways of ingress or egress. On the other hand, 
it would also be improper to extend this lien to cover all the 
land belonging to the institution which, in this instance, is 
1800 acres. 

In order to give this Act of Assembly a reasonable construc- 
tion, I think the description should cover all the land included 
in the conveyance upon a part of which the building is erected, 
where this is practical. There may be instances in which it 
is impractical to apply such rules, particularly where a large 
tract is acquired by one conveyance, and in that event there 
should be a sufficient description allowing for the appurten- 
ances and for ways of ingress and egress to the property, so 
that in the event of a sale the title could be obtained not only 
to the building, but to sufficient land appurtenant thereto, to 
enable ingress and egress therefrom. 
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You also ask whether the description, if defective or de- 
ficient, would limit the lien for the appropriation to the land 
actually covered by such improvement. 

I have to advise you that the lien is in any event limited to 
the land described, and if the land is improperly described, or 
land is described upon which the building is not erected, nev- 
ertheless, the lien cannot be extended beyond that actually 
contained in the description. 

I return herewith the extract of the minutes of the Board of 
Trustees and the description of the property filed in your 
office. 



John H. Levenight vs E. R. Madena and Chas. A. Maderia 
Executions — Levy— Lien 

Where personal property, set aside to a bankrupt under his debtor's 
exemption, is bound by the lien of a levy, precedent to the adjudi- 
cation ot bankruptcy, the lien of the levy is not lost because a retain- 
ing order of the federal court contains no stipulation for its presef' 
vation; and when the property is released from the restraining order, 
the return day of the execution having passed, it may be sold upon 
a venditioni exponas. 

A purchaser of personal property, bound by the lien of a levy, 
takes the property subject to the lien. 

Rule for venditioni exponas. C. P. Dauphin County, No. 
427, September Term, 1919. 

Wickersham & Metzger for plaintiff. 

Wm. H. Earnest for defendants. 

Kunkel, P. J., October 23, 1919. 

Execution was issued on the above stated judgment, in 
which the debtor's exemption was waived, and levy was made 
by virtue thereof on the personal property found in the posses- 
sion of the defendants. Four days after the levy each of the 
defendants was adjudicated a bankrupt by the United States 
District Court. The next day an ordei' issued from that 
court restraining the sheriff from selling the property, in 
obedience to which the sheriff did not sell. On the day when 
the rule for the restraining order was made returnable, the 
order was modified so as to permit the execution creditor to 
assert whatever right he might have gained by his execution 
against such property of the bankrupts as should be set aside 
under their claim for exemption. Subsequently certain of the 
property taken in execution was set aside to them by the 
referee in bankruptcy. The execution creditor, the return day 
of the writ having passed, now prays that he may be allowed a 
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writ of venditioni exponas to sell that part of the property 
theretofore levied upon and exempted and set aside to the de- 
fendants. 

We see no reason why the writ prayed for should not issue, 
nor why the property should not be sold. By the levy a lien 
was secured upon it. It did not come within the administra- 
tion of the court of bankruptcy. The title to it never passed 
to the trustee in bankruptcy, but remained in the defendant 
debtors, and when it was set aside by the referee and the re- 
straining order modified it was still bound by the levy. Adair 
vs Decker, 34 Pa. Sup. Ct. 153 ; Lockwood vs Exchange Bank, 
190 U. S. 294. 

But it was suggested by the defendants that the lien of the 
levy was lost through the restraining order issued by the 
district court, because there was no stipulation in the order 
that it should be preserved. The absence of such stipulation 
did not have the effect of releasing the Hen. The court did 
not have the power to make an order which would have that 
effect. The doctrine is well recognized that the lien of a levy 
upon personal property under a fieri facias is not lost by a 
judicial order staying writ, although the order contains no 
provision for continumg the lien. Batdorff vs Focht & Bro., 
44 Pa. 195; Baum vs Lytle, 68 Pa. 60; Knightlinger's Appeal, 
101 Pa. 540; Reid vs Lindsey, Sterrit & Co., 104 Pa. 156. 

The answer to the rule alleges that the defendants sold the 
property exempted immediately after it was set aside to them. 
This is immaterial. Whoever bought it took it subject to the 
lien of the levy. 

The rule is made absolute and the writ prayed for is allowed. 



Huntingdon Reformatory. 
Huntingdon RefoTmator7--Gratiiities to paroled or diacharged bmatet. 



- .. „_ - , , . J to 

go to their homes. The word "residence" as used in the Act of 
July 16. 1919, is to be interpreted in the light of that purpose. 

When the residence of a discharged inmate of the Huntinsrdon 
keformatory is known that must govern the amount of the gratuity 

fiaid. When the actual residence cannot be ascertained, the county 
rom which such discharged inmate was sentenced determtaes the 
gratuity paid. 



the intent of the law. 
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Attorney General's Department. Opinion to T. B, Patton, 
General Superintendent, Pennsylvania industrial Reformatory, 
Huntingdon, Pa. 

Collins, Deputy Attorney General, October 3, 1919. 

This Department is in receipt of your communication of the 
25th ultimo relative to the gratuities paid discharged or pa- 
roled inmates of the Pennsylvania Industrial Reformatory, 
This gratuity is paid by virtue of the provisions of an appro- 

?riation as contained and made in Act No. 59-A, approved 
uly 16, 1919, making an appropriation to the said Reforma- 
tory, reading as follows : 

"For each discharged or paroled inmate whose residence is 
within fifty miles of Huntingdon Five (5) Dollars, and for 
each discharged or paroled inmate whose residence is more 
than fifty miles from Huntingdon the sum of Ten (10) Dol- 
lars ; the total amount not to exceed in the aggregate the sum 
of Ten Thousand (10,000) Dollars." 

The specific question submitted, as I understand it, upon 
which an opinion is requested is whether the quarterly requi- 
sition upon the Auditor General for the payment to the Re- 
formatory of the amount of these gratuities paid to discharged 
and paroled inmates, in accordance with the foregoing provi- 
sion, should be supplemented with a list of the counties from 
which the said inmates had been received, as showing their 
residence upon the basis of which the respective gratuities 
had been computed. 

It would be difficult to lay down any single rule definitely 
applicable to every case in the determinaiion of what consti- 
tutes the residence of a discharged or paroled inmate. The 
county in which he was convicted and from which he was 
sentenced to the Reformatory would afford no cuncUisive 
guide. The Act allows the gratuity in accordance with the 
distance from Huntingdon of the residence of the inmates, 
not the place of conviction. It is obvious that many are ;rie(' 
in, and received from, counties which are not their legal places 
of residence. The place where the crime was committed, not 
the place of residence, fixes the trial county. 

The purpose of this gratuity is manifestly to provide an in- 
mate, upon his release, with means, to go to his home. The 
term "residence," as used in the Act, is to be interpreted in 
the light of that purpose. Where the residence of a discharged 
inmate is known that must govern in the amount paid him. 
Where the actual residence of a discharged inmate cannot, 
however, be ascertained, after due inquiry, I am of the opin- 
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ion that the county in which the conviction was had, and from 
which he was sentenced, is the one on which to base the 
amount of gratuity to be paid. In the absence of information 
to the contrary, or satisfactory proof otherwise, that is to be 
taken as the place of residence for the purposes of this provi- 
sion of the Act. 

In the case of a paroled inmate, I am of the opinion that the 
place to which he goes under his parole and where pursuant 
thereto he enters upon employment is to be deemed his resi- 
dence within the intent of the law. I understand from your 
communication that such is the rule that has been followed. 

You are, therefore, advised that the county in which an in- 
mate of the Pennsylvania Industrial Reformatory may have 
been convicted, and from which he was sentenced to that insti- 
tution, does not necessarily determine his "residence" within 
the meaning of the foregoing provision of the Act of 1919, ac- 
cording to which the gratuity there provided is to be paid him 
upon his discharge or parole, but that the fact of residence 
should be ascertained and determined, and payment of the 
gratuity on account thereof made in accordance with the gen- 
eral rules as above stated. It will be proper to supplement 
the gratuity requisition upon the Auditor General with a list 
showing the residences of the discharged or paroled inmates 
as so ascertained or determined. 



Public Charities 
Pnbfic Charities-^Act of Jane 20, 1919 

So lone as the Public Charities Associartion of Pennsylvania is 
supported by voluntary contributions and does not undertake to 
raise money tor charitable and patriotic purposes, it is not required 
to comply with the provisions of the Act of June 20, 1919. 

Attorney General's Department. Opinion to Bromley 
Wharton, General Agent and Secretary, Board of Public 
Charities. 

Gawthrop, Deputy Attorney General, September 3, 1919. 

This Department has received your communication of the 
30th ult. requesting an opinion as to whether the Public 
Charities Association of Pennsylvania is subject to the pro- 
visions of the Act approved June 20, 1919, entitled "An Act 
relating to and regulating the solicitation of moneys and 
property for charitable and patriotic purposes." Your com- 
munication is accompanied by letter from the Secretary of 
the Public Charities Association to you, and from this letter 
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I take the facts on which the answer to your inquiry is based. 

The purpose of the Public Charities Association, as ex- 
pressed in its charter, is as follows : 

"To study the conditions and needs of charitable, correc- 
tional and reformatory institutions within the State of Penn- 
sylvania; to inform the puOuc of these conditions and needs 
by correspondence, publications and public meetings, and to 
better the conditions and meet the needs by advocating the 
passage of appropriate legislation and the adoption of im- 
proved methods of administration." 

The Association is supported by voluntary contributions 
of its members, who are residents of more than fifty counties 
of the State. 

The Act of Assembly referred to subjects to its provisions 
all persons, co-partnerships, associations or corporations ex- 
cept fraternal organizations incorporated under the laws of 
(he Commonwealth, religious organizations, colleges, schools, 
or universities located within the Commonwealth, labor unions, 
municipal subdivisions, or community organizations of the 
Commonwealth. The Public Charities Association of Penn- 
sylvania does not fall within any of these exceptions, and is 
subject to the provisions of the above-mentioned Act of As- 
sembly if it undertakes "to sell or offer for sale to the public 
any thing or object whatever to raise money, jt to secure or 
attempt to secure money or donations or other property by 
promoting any public bazaar, sale, entertainment, or exhibi- 
tion, or by any similar means, for any charitable, benevolent, 
or patriotic purpose, or for the purpose of ministering to the 
material or spiritual needs of human beings either in the 
United States or elsewhere, or of relieving suffering of ani- 
mals, or of inculcating patriotism." 

It is the solicitation to secure or attempt to secure money 
or other things for charitable and patriotic purposes which 
subjects persons or associations to the provisions of the Act. 
So long as the Public Charities Association of Pennsylvania 
is supported by voluntary contributions and* does not under- 
take to raise money for charitable and patriotic purposes, it 
is not required to comply with the provisions of this Act of 
Assembly relative to registration and making reports. 



Willis Collins vs Charles A. Snyder, Auditor General, Har- 
mon M. Kephart, et al. 
Equity — Bill — M ultif ariousness 
An objectioa to a bill in CQuity on the ground of multifariousnets 
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In many init&nces the question of multifariousness is within the dis- 
cretion of the court, feRard being had to the convenience and the 
absence of prejudice to the parties. 

A bill in equity brought by a taxpayer a^inst the Auditor General 
and State Treasurer and sixty-six institutions of the State of Penn- 
sylvania, to restrain the payment of appropriations made to the de- 
fendant institutions on the Kround that the acts of assembly making 
the appropriations are unconstittuional is multifarious. 

Bill in equity to restrain payment of appropriations, C, P. 
Dauphin County, No. 639, Equity Docket. 

F. C. Menamin, A. Morton Cooper and L. S. Kauffman, for 
plaintiff. 

W, I. Schafler, Attorney General, and Wm. M. Hargest, 
Deputy Attorney General, for the Auditor General and State 
Treasurer. 

Kunkel, P. J., November 17, 1919. 

The plaintiff by this bill seeks to prevent the defendants, 
the State Treasurer and Auditor General from paying appro- 
priations made by the several Acts of Assembly therein set 
forth, to sixty-six institutions, the other defendants, on the 
ground that the latter are sectarian and denominational and 
that the payment of the several sums of money to them would 
be contrary to Article III, Section 18 of the Constitution. He 
prays that the Acts be declared invalid and unconstitutional 
and that the Auditor General and State Treasurer be enjoined 
from paying and the institutions from receiving the sums thus 
appropriated. 

The bill has been demurred to as multifarious, multifarious 
as to the subject matter contained therein and also as to the 
parties defendant. This objection we think must be sustained. 

We recognize that the objection of multifariousness is re- 
luctantly sustained by the Courts and that the cases on the 
subject are discfepant. We are aware also that in many in- 
stances the question of multifariousness is within the dis- 
cretion of the Courts regard being had to the convenience and 
the absence of prejudice to the parties. These considerations, 
however, have no room, nor have we been referred to any 
case in which they prevailed, where the causes set forth in 
the bill are distinct and independent of one another, and where 
none of the defendants is interested in the causes of the others. 
In Whitehouse Equity Practice, Vol. 1, Section 109-114, where 
the subject of multifariousness is fully treated and the cases 
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collated in the notes thereto, it is said in Section 109, "As the 
term multifariousness is understood today it may be briefly 
defined as the improper joinder of distinct and independent 
matters in one bill," This definition contains the essence of 
the offense but it embraces two distinct classes of multifarious- 
ness, (1) the simple joinder of distinct subject matters in one 
bill strictly known as misjoinder of causes, and (2) the joinder 
of distinct subject matters in one bill against several defend- 
ants, some of whom have no interest whatever in one or more 
of the causes thus joined. This is multifariousness proper 
or what is more commonly understood by the term." It is 
further said in Section 112: "Multifariousness proper is the 
joinder of distinct subject matters in a bill against several 
defendants so that the defendant can say "I am called upon to 
answer a bill containing two distinct subject matters with 
only one of which I am concerned and I am associated with 
other defendants not concerned with that issue but solely with 
the others." It is especially in the first class of cases where 
there is a misjoinder of distinct causes, strictly known as mis- 
joinder, that the Court exercises its discretion by retaining 
the bill and thus avoiding multiplicity of suits. And the bill 
is retained for such purpose where there is a community of in- 
terest among the defendants in the question of law and fact 
involved in the general controversy. Pomeroy's Eq, Jur. Vol. 
I, Sec. 269; but not so when each defendant's right may, and 
in all probability will depend upon totally different facts and 
in establishing a right even of like character, different wit- 
nesses would probably be required for each defendant and no 
defendant has any interest with another. Hale vs Allinson, 
188 U. S. 78 and 79, 

The bill before us presents a case falling within the second 
class of the definition, or a case of multifariousness proper. 
On its face it shows that it contains as many causes as there 
are parties or institutions defendant. Each cause is distinct 
from and independent of the others. Each proceeds from 
and has a different and separate source. The bill is an attempt 
to litigate in one proceeding the claims of sixty-six institu- 
tions which arise out of independent and distinct Acts of 
Assembly, and which must necessarily be adjudicated each 
upon its own evidence without reference to the others. No 
one of the institutions is interested in the moneys appropriated 
to the others. It is only interested in its own appropriation 
in which the others are in nowise concerned. It is true, they 
may all be said to be interested in the question of law involved 
or rather in the interpretation of the Constitutional provision, 
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but the applicability of the law and the validity of the appro- 
priations must depend exclusively upon the particular facts 
in each case. 

It may be noted that, if this bill were to be sustained, the 
claims for the moneys appropriated to the several institutions 
would not necessarily be tried together. Each claim would be 
heard upon its own evidence and in the order in which it 
would be presented. Thus nothing is gained by joining the 
claims in the same bill, save costs and the expense incident 
to the proceeding, while on the other hand each of the insti- 
tutions may be put to inconvenience and delay in the disposi- 
tion of its case. As the defendants object, we are constrained 
to sustained the demurrer and to dismiss the bill. 

Accordingly the demurrer is sustained and the bill is dis- 
missed at the cost of the plaintiff. 



Destruction of Noxious Animals. 
Noxiom Animala— Act of Majr 23, 1919. 
Only additional office expenses, clerk hire and postage, made neces- 
sary by the Act of May 23, 1919, are chargeable to the fund for the 
payment of bounties. 

Telephone tolls and extra telephone rentals made necessary by the 
Act of May 29., 1919, are office expenses within its meaning. 

Attorney General's Department. Opinion to T, W. Temple- 
ton, Superintendent of Public Grounds and Buildings. 

Hargest, Deputy Attorney General, August 7, 1919. 

Your favor of recent date for a construction of Act No. 44, 
approved May 23, 1919, is, at hand. 

You ask whether the telephone rentals and other matters 
necessary for compliance with this Act should be charged to 
the Fund created by it. 

This Act of Assembly creates a reward or bounty for the 
destruction of noxious animals killed within this Common- 
weaalth and provides a method for the payment of such re- 
wards or bounties. 

Section 5 of this law provides that there shall be a Fund 
designated and known as the "Fund for the Payment of 
Bounties," to be made up of one-half of the hunters' license 
fees, fines, and penalties, provided by the Act of April 17, 1913, 
P. L. 85, and of all other fines and penalties set apart under 
any other laws of the Commonwealth for the payment of 
bounties. 

This Section provides, among other things: 
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"That the office expenses, clerk hire, postage, etc., necessary 
to the performance of the extra duties imposed by this Act 
upon the Board of Game Commissioners, shall be a charge 
against the fund created by this Act, and shall be paid upon 
requisition of the Secretary of said Board, and in the same 
form and manner as requisitions for bounty are paid." 

It is plain from this provisions that any additional office 
expenses, clerk hire and postage which are made necessary in 
carrying out this Act of Assembly are chargeable to, and 
should be paid out of, the "Fund for the Payment of Bounties." 
Telephone tolls and extra telephone rentals required by this 
Act, are "office expenses," within the meaning of the language 
above quoted. 

The ordinary office expenses, clerk hire, postage, telephone 
tolls and rental necessary in performing the ordinary duties of 
the Board of Game Commissioners are not chargeable to this 
Fund, but only those additional expenses, telephone tolls, 
rentals, clerk hire and postage which are made necessary by 
performing the duties imposed under this Statute. 



Old Economy Park 
Old Economy Park— Title— Act of July 21, 1919 

The Act of July 21, 1919, does not transfer the title to the Old 
Economy Park from the Commonwealth to the Pennsylvania His- 
torical Commission. Possession of the property for the purposes 
Mated in the Act is all that is transferred. 

Attorney General's Department. Opinion to George P. 
Donehoo, Secretary, Pennsylvania Historical Commission. 

Hunter, Deputy Attorney General, September 9, 1919. 

This Department is in receipt of your communication of the 
30th ultimo relative to Act No. 444 of the Session of 1919, im- 
posing certain duties on the Commission with regard to the 
lands and buildings formerly owned by the Harmony Society, 
at or near Ambridge, Pa. 

You state that by the Act of Assembly the property of this 
Society "has been transferred from the State to the Penn- 
sylvania Historical Commission," and you ask for information 
"as to the method by which this transfer can be made to the 
Commission, and any other matters relative to this property 
so that the Commission may at once take steps to carry out 
the provisions of the Act." 

I have to advise you that you are wrong in your premise. 
The Act does not "transfer" the property from the Common- 
wealth to your Commission; the title remains in the Com- 
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monwealth after the enactment of this statute as fully as before 
its passage. Your duties with respect to this property are 
prescribed by Section 2, the pertinent part of which is as fol- 
lows: 

"That the preservation, restoration, custody and main- 
tenance of said Old Economy Park and Memorial is delegated 
hereby to the Pennsylvania Historical Commission in con- 
formity with the provisions of the Act approved the twenty- 
fifth day of July, one thousand nine hundred and nineteen, 
entitled 'An Act providing for the establishment of the Penn- 
sylvania Historical Commission; defining its powers and du- 
ties and making an appropriation for its work,' and the amend- 
ments and supplements thereto, subject to the power of the 
said Pennsylvania Historical Commission to contract for the 
maintenance thereof, as provided in said last mentioned Act" 

This provision of the statute is self-executing. It con- 
stitutes a direct grant of authority from the Legislature to 
your Commission to preserve, restore, take custody of and 
maintain Old Economy Park as a Memorial, without the ne- 
cessity of any action upon the part of any State ofScial, The 
term "custody" as used in the foregoing provision, is sufficient 
to vest your Commission with the possession of this property 
for the purposes named in the statute as completely as if the 
legal title were vested in you, but, as before stated, the Act 
contemplates that the legal title shall remain in the Com- 
monwealth. 

In the exercises of your powers you may invoke the au- 
thority granted to you by the Act of July 25, 1913, establishing 
your Commission, and may do all things necessary to the 
maintenance, preservation and restoration of this land and 
th< buildings thereon. You should proceed immediately to 
carry out the duties with regard to this property. You now 
have all the authority which anyone can give you except the 
Legislature itself. 



Banks and Banking 
Banks — Reserve 



The reserve to be maintained by banks, on account of deposits 
subject to check or payable on demand, should be calculated on the 
basis of fifteen per cent of demand deposits, bills payable and all 
other demand liabilities. 

Attorney General's Department. Opinion to John S. Fisher, 
Commissioner of Banking. 
Myers, Deputy Attorney General, October 30, 1919. 
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There has been received by this Department your request 
for an opinion as to whether or not bills payable are to be cal- 
culated among demand liabilities of banks and trust companies 
incorporated under the laws of this Commonwealth in fixing 
the amount of the reserve of such institutions. 

The Act of 1907, P. L. 189, entitled: 

"To provide for the creation and maintenance of a reserve 
fund in all banks, banking companies, savings banks, savings 
institutions, companies authorized to execute trusts of any 
description and to receive deposits of money, which are now 
or which may hereafter be incorporated under the laws of this 
Commonwealth, and in all trust companies or other companies 
receiving deposits of money, which may have been heretofore 
or which may hereafter be incorporated under Section twenty- 
nine of the Act approved April twenty-ninth, one thousand 
eight hundred and seventy-four, entitled 'An Act for the cre- 
ation and regulation of corporations,' and the supplements 
thereto." 

provides that all banks, banking companies, savings banks, 
savings institutions, companies authorized to execute trusts 
of any description and to receive desposits of money incor- 
porated under the laws of this Commonwealth, and all trust 
companies or other companies receiving deposits of money, in- 
corporated under the laws of this Commonwealth, are re- 
quired to create and maintain a reserve fund. 

Section 2 of the Act provides : 

"Every such corporation receiving deposits of money sub- 
ject to check or payable on demand shall at all times have 
on hand a reserve fund of at least fifteen per centum of the 
aggregate of all its immediate demand liabilities." 

Section 3 of the Act provides : 

"Every such corporation receiving deposits of money pay- 
able at some future time shall at all times have on hand a re- 
serve fund of equal to seven and one-half per centum of all its 
time deposits." 

In my opinion the words in Section 2, "immediate demand 
liabilities" include bills payable on demand as well as de- 
posits on demand. I think this position is fortified by Section 
4 of the Act itself, which indicates the Legislative intention 
clearly to be to protect the depositors in such institutions by 
requiring a reserve calculated on all demand liabilities to be 
maintained ; for Section 4 of the Act sets forth that "immediate 
demand liabilities shall include all deposits payable on de- 
mand, and all items in the nature of claims payable on de- 
mand ;" and, "time deposits include all other deposits not pay- 
able by the contract of deposit on demand." 
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The very evident intention of the Legislature was to safe- 
guard the moneys placed upon deposit with such institutions 
by depositors dealing therewith, arid it seems to me to be 
just as important to maintain a reserve for the protection of 
depositors against the unlawful or injudicious acts of directors 
of such corporations in borrowing money on bills payable of 
the corporations, as it is to protect them from- unlawful and 
injudicious acts of the directors in lending money or using 
money which the depositors deposit with them, 

A careful scrutiny of the definitions in Section 4 of the 
Act, to wit, "immediate demand liabilities" and "time deposits" 
will demonstrate that "immediate demand liabilities" unlike 
"time deposits" include other than deposits, to wit, "all items 
in the nature of claims payable on demand." Items in the 
nature of claims payable on demand would include bills pay- 
able, cashiers' checks, etc., and I am, therefore, of the opinion 
that the reserve to be maintained on account of deposits of 
money subject to check or payable on demand should be 
calculated on the basis of fifteen per centum of the demand 
deposits, bills payable on demand and all other demand lia- 
bilities. 

A distinction should be made between bills payable on de- 
mand and bills payable on time. Bills payable on time need 
not be considered in computing the amount of reserve to be 
carried for the protection of demand deposits; which reserve 
shall only be fifteen per centum of demand liabilities. 



Sale of Steamship Tickets 

Sale of Steamahip Tickets — License— Apptication— Advertisement — 

National Banka — State Banka — ^Tmst Companies— Bond»— 

Act of July 17, 1919 

National Banks. State Banks and Trust Companies are exempt from 
the provisions of the Act of July 17, 1919. 

Notice of application for license to sell steamship tickets should 
be advertised once a week tor thirty days. 

Where no legal journal is published in the county from which an 
application for license to sell steamship tickets is made, nor in any 
county adjacent thereto, at such times that the applicant can comply 
with the requirements of the Act of July 17, 1919, advertisement in 
a legal journal will not be required. 

An applicant for license to sell steamship tickets must lile a bond 
with two sufKcient sureties, or a surety company. Deposits of collat- 
eral in lieu of sureties cannot be approved. 

Attorney General's Department. Opinion to John S. Fisher, 
Commissioner of Banking. 

Myers, Deputy Attorney General, October 31, 1919. 
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Your various requests for opinions interpreting certain pro- 
visions of Act No. 397, approved the seventeenth day of July, 
A, D, 1919, entitled "An Act requiring licenses to sell steam- 
ship tickets or orders for transportation to or from foreign 
countries, and providing penalties, have been received by this 
Department. They are as follows: 

First: Is the last proviso in Section 1, which reads as fol- 
lows: 

"And provided further. That the provisions of this Act 
shall not apply to any duly incorporated national bank. State 
Bank, or Trust Company," 

intended to exempt national banks, state banks or trust com- 
panies from the necessity of taking out a license under the 
Act? 

Second : Does the provision of the Act, which requires the 
notice to be advertised in one daily newspaper of general cir- 
culation in the county in which the applicant intends to do 
business for thirty days, require the insertion daily or once 
a week for four weeks during the period of thirty days? 

Third : The Act provides for the publication in a legal 
journal if any is published in the county, and if not, then in a 
legal journal of the next adjacent county having such journal, 
for thirty days. Some legal journals are only issued quarterly 
or semi-annually. 

Fourth : Does the provision of the Act, which makes it the 
duty of the Commissioner of Banking to require the applicant 
for a license to file with the application a bond in the penal 
sum of One thousand dollars, with two or more sufficient 
sureties, who shall be freeholders within the Commonwealth 
of Pennsylvania, or an approved surety company bond, also 
authorize the Commissioner of Banking to accept the appli- 
cant's bond without any sureties secured by a deposit of liberty 
bonds or other approved securities. 

I will answer these queries in their order : 

First: The proviso contained in Section 1, that the provis- 
ions of this Act shall not apply to any duly incorporated na- 
tional bank. State bank, or trust company, in my opinion was 
clearly intended to exempt national banks, State banks, or 
trust companies from the necessity of taking out a license 
under the Act, and to exempt such corporations from all the 
provisions of the Act. This is confirmed by the history of 
the passage of the Act of Assembly through the Legislature 
in 1919. The bill was originally introduced on May 5, 1919, 
by Hon. James A. Walker, in the House of Representatives and 
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did not contain the proviso above referred to. It was referred 
to the Committee on Banks and Banking and reported from 
said Committee of the House, May 6, 1919, without said pro- 
viso. It was amended on second reading in the House of 
Representatives, May 19, 1919, without said proviso. It was 
amended on third reading in the House of Repreesntatives, 
May 27, 1919, and was again amended on third reading in 
the House on June 4, 1919, without the proviso, and the pro- 
viso only appeared in the bill as re-reported from the Com- 
mittee on Banks and Building and Loan Associations in the 
Senate on June 19, 1919. To my mind this indicates clearly 
that, upon the consideration of the measure, it was found that 
it would apply to national banks. State banks and trust com- 
panies, and in order to express the legislative intention it 
should not apply to such banks and trust companies, the 
proviso was inserted. 

Second: Although the Act requires the notice of the appli- 
cation for license to be advertised in one .daily newspaper of 
general circulation in the county in which the applicant in- 
tends to do business and also in the legal journal of such 
county, if any there is, and if not, then in the legal journal 
of the next adjacent county having such journal, for thirty 
days. I do not think it was the intention to compel the ad- 
vertising in each daily issue of the daily paper for thirty days, 
but simply that the application should be advertised as other 
applications for like purposes are advertised, that is, once a 
week for thirty days. You are therefore advised not to re- 
quire the advertisement to be inserted daily. 

Third: Where no legal journal is printed in the county 
from which the application is made, or in any county ad- 
jacent thereto, each week, or at such time that the applicant 
can comply with the regulation relating to the publication in 
a legal journal during the thirty days of his advertisement of 
an application for license, you are advised not to require the 
applicant to advertise in a legal journal. 

Fourth : The provision of the Act relating to the bond and 
sureties to be required is very clear. It makes it the duty of 
the Commissioner of Banking to require the applicant for a 
license to file a bond with two or more sufficient sureties, or 
surety company. This leaves no discretion in the Commis- 
sioner for approval of a bond without sureties where the ap- 
plicant deposits liberty bonds or other securities therewith. 
It is your duty, as Commissioner of Banking, to require the 
applicant to file a bond in the manner and form prescribed by 
the Act. If you feel that the sureties on any bond are not 
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sufiicieot, you may require additional sureties, or corporate 
surety, but you have no authority to accept liberty bonds 
or other securities as collateral security therefor. 



Cold Storage 

Cold Stonge Foett— Vntbdrawal from Cold Storage— Retom 

Cold storage food, which has been withdrawn from cold storage 

in Illinois and shipped into this State cannot be returned to cold 

■torage in this Stale. 

Attorney General's Department Opinion to James Foust, 
Director Bureau of Foods. 

Hargest, Deputy Attorney General, November 17, 1919. 

This Department is in receipt of your favor of recent date, 
propounding this question : 

Where the owrner of cold storage eg^ stored in Chicago 
withdraws a carload in his own name, consigns them in his 
name to Philadelphia, and then sells them to another firm or 
individual, can the purchaser place such eggs in cold storage 
in this State under the provisions of our cold storage law? 

Section 10 of the Cold Storage Act of June 25, 1919, No. 278, 
provides as follows : 

"It shall be unlawful to return to any cold storage house 
an article of food which has been once released from storage 
for the purpose of placing it on the market for sale." 

The fact that the cold storage goods have actually been sold 
is very strong evidence that they were withdrawn from the 
cold storage warehouse for the purpose of sale. This Act of 
Assembly must be interpreted according to its reason and 
spirit. If, in order to protect the public health it is found 
necessary to prohibit the return to any cold storage warehouse 
of food which had been released for the purpose of placing 
it on the market for sale, it is certainly within the spirit of the 
law, that cold storage food which has actually been sold while 
out of cold storage, cannot be placed in cold storage again. 

I am, therefore, of opinion that cold storage food which 
has been withdrawn from cold storage in Illinois, shipped 
into this State and sold while the product is out of cold storage, 
cannot be reutmed to a cold storage warehouse in this State. 
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Attorney General's Department. Opinion to Benjamin W. 
Demming, Secretary Armory Board of the State o( Pennsyl- 
vania. 

Collins, Deputy Attorney General, October 22, 1919. 

This Department is in receipt of your communication of the 
14th inst., enclosing communication of the treasurer of a local 
Armory Board, asking to be advised whether a State armory 
when rented for a public dance is subject to the license fee 
required by the Act, No. 120, approved May 16, 1919, pro- 
viding for "the licensing and regulation of public dance halls" 
etc. in cities of the first, second and third classes. Mention is 
made of an additional "one dollar tax assessed against each 
dance given," but the information forwarded relative thereto 
is insufficient to advise in regard to it, this opinion covering 
only the above stated question as to the liability under said 
Act. 

It appears from your communication that the State Armory 
Board appoints local Armory Boards who administer the af- 
fairs of armories and rent them for assemblages, the rental de- 
rived from such source being applied to the maintenance of the 
armory. 

The term "dance hall," as used in the foregoing Act, is de- 
fined in Section 2 to include "any room, place or space, in 
which a public dance or public ball" is given as "public 
dance" or "public ball" is defined in the same section. Pur- 
suant to Section 4 it is made unlawful, after June 1, 1919 "to 
hold or conduct any public dance or public ball, or to hold or 
conduct classes in dancing, or to give instructions in dancing 
for hire, in any hall, ball room, or academy, within the limits 
of any city of the first, second or third class, within this Com- 
monwealtJi, unless the dance hall or ball room or academy, in 
which the same amy be held, shall have been duly licensed for 
such purpose." 

The required license is to be issued by the mayor, for which 
an annual fee of ten dollars is to be paid in case the hall is 
used for instruction in dancing, and fifteen dollars in all other 
cases, this fee to be paid into the general fund of the city. 
Subsequent sections of the Act provide, inter alia, that no 
license shall issue for any place unless it "conforms to all 
laws, ordinances, health and fire regulations, applicable tbere- 
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to," and is a safe and proper place in vrtiich to hold a dance or 
give instruction in dancing. The place is subject to inspection 
by the police department of the city. It is further, by Section 
10, made unlawful to permit any person under sixteen years 
of age to attend or take part in a public dance after nine o'clock 
in the evening, and Section 11 provides that all public dances 
must discontinue and public dance halls be closed on or be- 
fore one o'clock in the morning, except where the mayor by 
special permission allows a continuance until two o'clock. 

It is well settled that State armories, being State property, 
are not liable to local taxation. In an opinion of this Depart- 
ment, rendered by Deputy Attorney General Hargest to the 
State Armory Board, dated December 28, 1910, (Attorney 
General's Reports 19(^1910, p. 328) it was held that a dwell- 
ing house situated on State armory land was exempt from 
borough taxation upon the principle that "It would be an 
anomaly fdr a sovereign state to be required to pay tax on its 
property to one of its boroughs." 12 Am. & Eng. Ency. of Law, 
page 367-369, and Desty on Taxation, Vol. I, Section IS, being 
cited in support of that ruling. 

An examination of the foregoing Act of 1919, however, plain- 
ly discloses that its primary purpose is not to raise revenue but 
to regulate public dances in the interest of health and good 
morals. It is an exercise of the police power which inheres 
in the State, and is an attribute of its sovereignty by virtue of 
which it enacts measures promotive of the health, safety and 
welfare of society. This Act does not impose a tax upon any 
property or the income therefrom ; it simply requires a license 
for which a fee is charged for the privilege to use any place 
for a certain purpose. There is a well recognized distinction 
between a tax and a license fee. 

"A license is a 'price paid for a privilege.' " 

"A tax is 'an enforced proportional contribution levied upon 
persons, property or inconie for governmental needs.' " 

Pittsburgh Railways Company vs Pittsburgh, 211 Pa. A79. 

In Words or Phrases, Second Series, Vol. 4, pp. 851-854, 
are to be found numerous cases touching the distinction be- 
tween a tax and a license fee, among them Town of Phoebus 
vs Manhattan Social Club, 52 S. E. 839, 840, from which the 
following on page 852 is quoted : 

"Where the fee is imposed for the purpose of regulation, 
and the statute requires compliance with certain conditions 
in addition to the payment of the prescribed sum, such sum 
is a license proper, imposed by virtue of the police power, but; 
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where the fee is exacted solely for revenue purposes, and 
payment of such fee give the right to carry on the business 
without the performance of any further conditions, it is a 
tax." 

In Words and Phrases, Second Series, Vol. 3, Page 1079, 
in pointing out the distinction between the taxing power and 
the police power, there is cited the case of Robinson vs City 
of Norfolk, 69 S. E. 762, in which it is said : 

"That the taxing power if exercised for the raising of reve- 
nue and is subject to certain limitations, while the police 
power is exercised only for the purpose of promoting the 
public welfare, and, though this may be attained by taxing 
or licensing occupations, yet the object must always be regu- 
lation and not the raising of revenue, and hence the restric- 
. tions upon the taxing power do not apply." 

In the light of the manifest object in view in the above 
Act, and the principles stated in the above cases, I am of the 
opinion that State armories, where used as public "dance 
halls" for "public dances" within the definition of those terms 
as contained in the Act, are subject to its provisions and 
must take out the license thereby required. The use of an 
armory as a dance hall is not in any way connected with, or in- 
cident to, the public purpose for which it is erected. When 
rented out for such private purposes, it, for the time being, 
in effect, loses the character of a State building, and assumes 
that of other halls of like use. If the regulations prescribed 
by the Act are essential in the case of dance halls in general, 
it would seem they are equally necessary when the dance is 
in an armory. For example, if it is unsafe for the good of a 
child under sixteen years of age to be in attendance at a 
public dance after nine o'clock, if held in other places, it is 
difficult to see why it would not be equally harmful if held in 
an armory. The same may be said of the requirement relat- 
ing to the hour of closing these functions. To exact the 
conditions laid down by the statute in all other cases, and 
relieve armories therefrom, would measurably defeat the salu- 
tary ends which this law aims to secure. The license fee 
named is not burdensome or unreasonable, but presumably 
only fairly commensurate with the cost attendant upon issu- 
ing the license and affording the due supervision thereunder. 

It may well be presumed that if the Legislature had in- 
tended to exempt armories from the scope of the Act, such 
intendment would have been expressed, and not left to im- 
plication. It is no new thing for the State voluntarily to 
impose some chaise in connection with its own propertyj as 
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in the case of forest lands for certain local needs and uses. 
Upon principle and reason and in the itnerest of the public 
welfare. State armories where rented out and used as dance 
halls should strictly comply with, and conform to, the statu- 
tory regulations applying to other places used for the same 
purpose. 

You are, therefore, advised that State armories, when rent- 
ed out for, and used as, public dance halls for public dances 
as such halls and dances are defined in the Act of May 16, 
1919, are subject to the provisions of said Act and must take 
out the license thereby prescribed. 



Feeble Minded Women 



Feeble minded women— Admission to village for feeble minded 
women— Age 
The age at which women are admitted to a village for feeble 
minded women is a question for the court of quarter sessions of the 
proper county. The board oE managers of the institution has no 
discretion in the matter. 

Attorney General's Department. Opinion to Miss Nona 
P. Brown, President, Board of Managers, Pennsylvania Vil- 
lage for Feeble Minded Women, 

Myers, Deputy Attorney General, October 30, 1919. 

Your request for an opinion, as to the age for admission of 
idiotic, imbecile or feeble-minded women to your Institution, 
is received at this Department. 

The original Act of July 25, 1913, P. L. 1319, provided 
• "That a State village for feeble-minded women, for the care 
of feeble-minded women between the ages of sixteen and forty- 
five, is hereby constituted and established, the ground and 
buildings for which are hereby directed to be selected and 
constructed, which village shall be governed and maintained 
in the manner hereinafter provided, and shall be known as the 
Pennsylvania Village for Feeble-Minded Women, That this 
institution shall be entirely and specially devoted to the 
reception, segregation, detention, care and training of feeble- 
minded women of child-bearing age; and shall be so planned, 
in the beginning and construction, as shall provide separate 
classification of the numerous groups embraced under the 
terms 'idiotic,' 'imbecile', or 'feeble-minded.' 

This section was amended by the Act of July 5, 1917, P. L. 
698. to read 

"That a State Village for Feeble-Minded Women, for the 
care of Feeble-minded women, is hereby constituted and es- 
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tablished, the grounds and buildings for which are hereby 
directed to be selected and constructed, which village shall be 
governed and maintained in the manner hereinafter provided, 
and shall be known as the Pennsylvania Village for Feeble- 
Minded Women. That this institution shall be entirely and 
specially devoted to the reception, segregation, detention, care, 
and training of feeble-minded women ; and shall be so planned 
in the beginning and construction as shall provide separate 
classification of the numerous groups embraced under the 
terms 'idiotic,' 'imbecile/ or 'feeble-minded.' " 

You will notice that in the section as amended the words 
"between the ages of sixteen and forty-five" and "of child- 
bearing age," are omitted so that there are no restrictions 
upon admission to the Institution so far as the age of the 
woman is concerned under the Amendment of 1917. 

Section 10 of the Act of July 25, 1913, P. L. 1319, relates to 
the admission of inmates to said village, and provides as fol- 
lows : < 

"The said board of trustees shall receive and care for, as 
inmates of said village, such idiotic and feeble-minded wo- 
men, between the age of sixteen and forty-five, as may be 
committed thereto by any of the courts of quarter sessions 
of the counties of the Commonwealth, as hereinafter provided" 

This section was amended by the Act of July 5, 1917, P. L. 
69B, to read 

"The said board of trustees shall receive and care for, as in- 
mates of said village, such idiotic and feeble-minded women 
as may be committed thereto by any of the courts of the 
counties of the Commonwealth, having jurisdiction in sucli 
cases, as hereinafter provided." 

The Act of 1917 therefore eliminated all reference to the 
age of the women to be admitted to the Institution. 

Section 10 of the Act of 1913, as amended by the Act of 1917, 
was again amended by Act No. 388, approved the sixteenth 
day of July, A. D, 1919, to read as follows: 

"The said board of managers shall receive and care for, as 
inmates of said village, such idiotic, imbecile or feeble-minded 
women as may be committed thereto by the court of quarter 
session of the respective counties of the Commonwealth, as 
hereinafter provided." 

The section then prescribes the form of procedure ia the 
court of quarter sessions in the matter of an application to 
said court for commitment of an idiotic, imbecile or feeble- 
minded woman to the village. 
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Your communication says that the State Board of Chari- 
ties and Commission on Lunacy has advised you that the 
status of the word "woman" in the act should be more dearly 
defined. It seems to me, from careful reading of the sections 
oi the Act of Assembly, and especially Section 10 as amended 
by the Act of 1919, that it is not the function of the man- 
agers of your Institution to pass upon this question, nor have 
you the right to fix any age limit as a prerequisite for ad- 
mission to your Institution ; and, therefore, the Attorney 
General's interpretation of the subject and his definite state- 
ment of the age of admission to the institution would mean 
nothing. Section 10 of the act above quoted provides, that 

"The said board of managers shall receive and care for, as 
inmates of said village, such idiotic, imbecile or feeble-mind- 
ed women as may be committed thereto by the court of quar- 
ter session of the respective counties of theCommonwealth." 

In my opinion this leaves no discretion in the board of 
managers of the Institution with regard to the age at which 
the women are to be admitted. This question is one only for 
the courts of quarter sessions of the respective counties of 
the Commonwealth. If an application is made in proper 
form to the court of quarter sessions of any county in the Com- 
monwealth for the commitment of a woman to your Institu- 
tion, it is for that court to determine whether or not the 
person is such an idiotic, imbecile or feeble-minded woman 
as is contemplated by the Act of Assembly; and where the 
proceedings in the court of quarter sessions are regular, the 
application is in proper form, and the commitment by the 
court in proper form, the managers of the Institution have 
no discretion to receive or refuse the admission of the per- 
son, for the act provides that the board of managers shall 
receive and care for, as inmates of said village, such idiotic, 
imbecile or feeble-minded woman as may be committed there- 
to by the courts of quarter sessions of the respective counties 
of the Commonwealth. 

In view of this interpretation of the act, it is not necessary 
for this Department to define the word "woman" as used in 
the act. The word "woman" is generally defined in law to be 
any female of child-hearing age. That, however, is a question 
tor the respective courts of quarter sessions to determine 
upon the application for commitment of a persf^n to vour 
Institution in accordance with the provisions of the Act of 
July 16, 1919. 
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Child Federation of Philadelphia 
Cll■^it]^— SoUcitatioiis for Donations 

k "Community organiia- 

Attomey General's Department. Opinion to Bromley 
Wharton, General Agent and Secretary Board of Public Chari- 
ties. 

Hargest, Deputy Attorney General, November 7, 1919. 

This Department is in receipt of your recent letter asking to 
be advised as to whether the Child Federation of Philadelphia 
is within the Act of June 20, 1919, No. 248. 

This Act of Assembly is entitled : "An Act relating to and 
regulating the solicitation of moneys and property for chari- 
table and patriotic purposes." 

It makes it unlawful for persons or corporations to appeal 
to the public for donations or subscriptions in money or prop- 
erty, unless an application is made to, and a certificate issued 
by, the Board of Public Charities, authorizing such solicitation. 

Section 14 provides that "this Act shall not apply to any 
* * • * community organizations of this Commonwealth," 

The Child Federation, as appears by its charter submitted 
with your letter, is formed "to conduct active measures and 
make research affecting the best interests of babies and chil- 
dren," and the charter provides that the business of managing 
the affairs of the corporation is to be conducted in the city and 
county of Philadelphia. It appears that the subscribers to the 
charter and the officers and directors are all residents of Phila- 
delphia. 

It also appears that one of its chief activities at the present 
time, is to act as a co-ordinating agency for more than forty 
other agencies in a large area of the city. There is nothing, 
however, in the charter which limits the activities of this fed- 
eration to the city of Philadelphia, but it appears that up to 
this time they have been so limited. 

The question, therefore, arises as to whether the words 
"communty organization" are to be determined by the charter 
powers or by the active operations of the organization which 
intends to appeal for donations. 

In my opinion it was the intention of the Le^slature to 
provide aganist promiscuous solicitation throughout the Com- 
monwealth, and in exempting "community organizations" from 
the provisions of this Act it intended to relieve from its pro- 
visions those ot^anizations whose benefactions are confined 
to a community and where the solicitation for such community 
^.-T- nidations is made in the community benefited. 
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I do not think it was the intention of the Legislature to re- 
quire an organization whose charter gives it authority to op- 
erate beyond the community, to secure a certificate where in 
fact the corporation has not exercised such authority. 

I am, therefore, of opinion that the Child Federation of 
Philadelphia, which has up to this time confined its activities 
to the city of Philadelphia, is a "community organization" with- 
in the provisions of Section 14 of this Act of Assembly and is, 
therefore, not required to comply with the terms of this 
statute. ' 



Practice of Optometry 

Practice of Optometrr^Optometrists from Other St8te»— license 

Optometrists from other States, applying for license to practice op- 
tometry in Pennsylvania since July 1, 1918, must take the standard 
examination, unless they can present a certificate of licensure from 
another slate as required by the Act of March 30, 1917, P. L. 21. 

Attorney General's Department. Opinion to Chester H. 
Johnson, Secretary, Board of Optometrical Education, Exam- 
mation and Licensure. 

Swoopc, Deputy Attorney General, November 6, 1919. 

Your letter of the 30th ult., addressed to the Attorney Gen- 
eral, asking to be advised as to whether or not optometrists 
from other States now applying for examination can take the 
"limited examination" as provided in Section 5 of the Act of 
March 30, 1917, P. L. 21, was duly received. 

In reply would say that this Department, under date of 
January 29, 1919, in an opinion rendered by Emerson Collins, 
Deputy Attorney General, advised you as follows : 

"The Act of March 30, 1917, P. L. 21, relating to optometry, 
provides for two classes of examinations, namely, limited ex- 
aminations and standard examinations. 

Pursuant to Section 5 a "limited examination" may be taken 
by 

'Any person who has been engaged in the practice of optom- 
etry in this Commonwealth for two full years prior to the pas- 
sage of this Act, or, for one year in this, and for the year pre- 
ceding it in another State, and is of good character, shall be 
entitled to take a limited examination covering the following 
only.' 

Section 6 provides, inter alia : 

'In case of failure at any limited examination the applicant 
shall have the privilege of continuing the practice of optom- 
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etiy, aad of taking a second examination without the payment 
of an additional fee. But, in the event of his failure to pass 
the second examination on or before July first, one thousand 
nine hunderd and eighteen, he shall thereafter cease to prac- 
tice optometry in this Commonwealth.' 
***** 

The clear conclusion follows from the above provision of 
Section 6 that the Act contemplated that all Hmted examina- 
tions should be taken not later than July 1st, 1918. This con- 
struction accords alike with the manifest intent of the afore- 
said provision of the Act, and with the whole spirit of the 
entire enactment. 

You are therefore advised that July 1, 1918, was the last 
date upon which a person was entitled to take a limited exam- 
ination to practice optometry, pursuant to the provisions of the 
aforesaid Act of March 30, 1917." 

It is plainly the purpose of the Act of March 30, 1917, to 
confer upon all persons who were practicing optoractiy at, 
the date of the approval of the Act, viz: March 30, 1917, a 
special privilege of taking less severe examinations providing 
they applied for them before July 1, 1918, as provided in Sec- 
tion 6 of said Act. This privilege was conferred by the Act 
upon all persons practicing optometry whether or not they 
were residents of the State of Pennsylvania. The limitation 
also applies to alt persons whether they reside in this Common- 
wealth or in some other State. 

It follows, therefore, and we so advise you that optometrists 
from another State who now apply for examination must take 
the standard examination required by Section 5 of the Act, 
unless such applicant for licensure can present the certificate 
of licensure by the State Board of Optometrical Examiners 
of another State as required by Section 10 of the Act of March 
30, 1917, P. L. 21, which provides as follows: 

"An applicant for a certificate of licensure who has been 
examined by the State Board of Optometrical Examiners of 
another State, which through reciprocity similar accredits 
the holder of a certificate issued by the Board of Optometrical 
Education, Examination, and Licensure of this Commonwealth 
to the full privileges or practice within such State, shall, on the 
payment of a fee of twenty-five dollars to the said board, and 
on filing in the office of the board a true and attested copy of 
the said license, certified by the president or secretary of the 
State board issuing the same, and showing that the standard 
of requirements adopted and enforced by said board is equal 
to that provided for by this act, shall, virlthout further exam- 
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ination, receive a certificate of licensure; Provided, That such 
applicant has not previously failed at an examination held by 
the Board of Optometrical Education, Examination, and Licen- 
sure of this Gimmonwcalth." 



Banks and Banking. 

Bonks— Loans— Secnritr 

Bankt incorporated under the laws of Pennsylvania have no au> 

thority to loan their funds on the security of second mortgages or 

other liens upon encumbered real estate. 

Attorney General's Department. Opinion to John S, t'isher, 
Commissoiner of Banking. 

Myers, Deputy Attorney General, December 3, 1919. 

There ha3 been received at this Department your request 
for an opinion as to whether or not State banks incorporated 
under the provisions of the Act of 1876 are prohibited from 
lending money on promissory notes and accepting as additional 
collateral security to said notes mortgages which are second 
liens on real estate. 

The Act of 1876, P. L. 161, Section 7, provides as follows: 

"All associations incorporated under the provisions of this 
act shall have the power and may borrow or lend money for 
such period as they may deem prefer, may discount bills of 
exchange, foreign or domestic, promissory notes or other ne- 
gotiable paper, and the interest may be received in advance, 
and shall have the right to hold in trust or as collateral se- 
curity for loans, advances or discounts, estate, real, personal 
or mixed, including the notes, bonds, obligations or accounts 
of the United States, individuals or corporations, and to pur- 
chase, collect and adjust the same, and to dispose thereof for 
the benefit of the said corporation or for the payment of the 
debts as security for which the same may be held: Provided, 
That no interest shall be paid directly or indirectly for any 
money deposited with such association, except foreign corres- 
pondents or correspondents in other states on daily balances, 
and then at a rate not to exceed three per centum per annum," 

The purpose of this Act, as set forth in its title, is to provide 
"for the incorporation and regulation of banks of discount and 
deposit," and the Act nowhere authorizes banks incorporated 
by authority of its provisions to lend on the security of mort- 
gages, or invest their funds in the purchase of mortgages. 
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The Act of 1901, P. L. 639, authorizes banks chartered under 
the laws of the Commonwealth to loan money on the security 
of bonds and mortgages on unincumbered real estate situated 
in this State, and to invest their funds in the purchase of such 
mortgages. This latter Act was amended by the Act of 1913, 
P, L. 972. This amendment, however, only authorized an 
increase in the amount which might be loaned or invested 
by banks in this way. 

A careful consideration of these Acts of Assembly leads me 
to the conclusion that banks incorporated under the Act of 
1876 were never intended by the Legislature to have author- 
ity to loan money on the security of mortgages, nor to invest 
their funds therein, being incorporated, as the title of the Act 
shows, as banks of discount and deposit. The Act of 1901, 
however, enlarged their powers by giving them authority to 
loan money on the security of mortgages on unincumbered real 
estate and invest their funds in the purchase of such mort- 
gages. 

I am, therefore, of the opinion that banks incorporated under 
the laws of this Commonwealth have no authority whatever 
to loan their funds on the security of second mortgages or any 
other liens on incumbered real estate. 

A bank that loans money on a promissory note and accepts 
as additional collateral security to said note, at the time the 
loan is made, a mortgage which is a second lien on real estate 
practices a subterfuge to evade the clear and distinct provi- 
sions of the law ; and the fact that such banks are nowhere pro- 
hibited by Act of Assembly from loaning money in this way 
does not empower them to do so by implication. 



Board of Public Grounds and Buildings 



The Board of Public Grounds and Buildings is not required to 
contract for the rent of rooms outside of the Capitol building, for the 
meetings of the Trustees of the Soldiers' and Sailors' Home at Erie. 

Attorney General's Department. Opinion to T. W. Temple- 
ton, Superintendent, Board of Public Grounds and Buildings. 

Hunter, Deputy Attorney General, September 23, 1919. 

This Department is in receipt of your communication of the 
2nd inst. inquiring whether the Board of Commissioners of 
Public Grounds and Buildings compelled to pay for the rental 
of office rooms outside of tfie Capitol Building for holding 
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meetings of the Trustees of the Soldiers' and Sailors' Home at 
Erie, Pennsylvania. 

Your inquiry, I apprehend, is occasioned by Section 41 of 
the Act approved June 16, 1919, No, 243, which provides: 

"In all cases where it has become or may become necessary 
for the proper discharge of the duties of any department, board, 
bureau, division or commission, to occupy offices or rooms 
(excepting rooms or buildings used as dispensaries for the 
treatment of indigent tuberculous persons under the supervis- 
ion of the State Department of Health) in any city or places 
other than where the Capitol is located, the said board may 
contract in writing for the rent of all such offices, rooms and 
accommodations. It shall be unlawful for any department, 
board, bureau, division or commission, other than the Board of 
Commissioners of Grounds and Buildings, to enter into any 
such contracts." 

The Soldiers' and Sailors' Home at Erie, Pennsylvania, was 
established under authority of the Act of June 3, 1885, P. L. 
62. By its first section the Governor, State Treasurer, Auditor 
General, certain representatives of the General Assembly, and 
a committee of honorably discharged soldiers were constituted 
a commission to locate and establish this Home, and by Section 
7 of the Act the commission and their successors was constitu- 
ted a board of trustees to manage and govern the institution, 
to employ the necessary officers and employes and to formulate 
rules for the admission of disabled and indigent soldiers. 

In the absence of clear legislative authority to the contrary, 
the proper place for the Board of Trustees of the Soldiers' and 
Sailors' Home at Erie, to meet, is at the institution itself, the 
place concerning which the duties of the Board exclusively 
relate. Meetings outside the Home cannot, therefore, be 
necessitated by the character of the business to be transacted. 

I am of the opinion that the Board may meet in the Capitol 
Building at Harrisburg or elsewhere in cases where the nature 
of the business to be transacted does not necessitate the pres- 
ence of the trustees at the institution. Such meetings, how- 
ever, could only be occasioned by a desire to serve the con- 
venience of the members of the Board, and the Commonwealth 
cannot be put to the additional expense of renting a room for 
this purpose. 

You are, therefore, specifically advised that the Board of 
Commissioners of Public Grounds and Buildings is not re- 
quired to contract for the rent of rooms outside the Capitol 
building for the meetings of the Board of Trustees of the 
Soldiers' and Sailors' Home at Erie, Pennsylvania. 
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Public School Employes. 
PobBc School Employe! — RMiremeat— Dednctioiia from Siliilei 
Under the Act of July 18, 1917, P. L. 1043, deductions should be 
made from the salary of a person entering upon public school em- 
ployment at an age which precludes superannuation retirement 

Attorney General's Department. Opinion to H. H. Baish, 
Secretary, Public School Employes' Retirement Board. 

Collins, Deputy Attorney General, December 4, 1919. 

This Department is in receipt of your communication of 
October 28th asking to be advised as to whether deductions 
should be made from the salary of a public school employe, 
pursuant to the Public School Employes' Retirement Sys- 
tem Act of July 18, 1917, P. L. 1043, where the employe enters 
the school service at an age which will preclude a retire- 
ment for superannuation. 

Under Section 7 of the Act it is made the duty of any em- 
ployer "before employing any person to whom this Act may 
apply" to notify such persons of their duties and obligations 
thereunder, to certify their names to the Retirement Board, 
and advise it of withdrawals and removals of employes and 
changes in their salaries, and to cause to be dedttcted from 
the salary of each contributor — 

" • « • Pq^ ga,;[i anj every pay-roll period * • * 
such per centum of the total amount of salary eamable by the 
contnbutor in such pay-roll period as shall be certified to said 
employer by the retirement board as proper, in accordance 
with the provisions of this act." 

The amount of the deductions as provided by Paragraph 6 of 
Section 8, shall be — 

" * * * Such per centum of his or her eamable salary, 
not exceeding two thousand dollars per annum, as shall be 
computed to be sufficient, with regular interest, to procure for 
him or her, on superannuation retirement at age sixty-two, an 
employe's annuity equal to one one-hundred sixtieth (1-160) 
of his or her final salary for each year of service after the thir- 
tieth day of June, nineteen hundred nineteen," 
with certain exceptions and provisions therein further set 
forth. 

In Paragraph 8 of Section 8 it is provided that these con- 
tributions shall not be required to continue after the contribu- 
tor "shall have become eligible for superannuation retirement," 
which by Section 14 is fixed at the age of sixty-two and made 
compulsory at the age of seventy. 

It will be noted that the aforesaid provisions contained in 
Section 7, wherein it is made the duty of the employer, inter 
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alia, to cause -the deductions from the salary of a contributor 
to be made, are made applicable only in case of the employ- 
ment of a person "to whom this act may apply." In an opin- 
ion of this Department to you, rendered by the writer here- 
of, dated June 10, 1919, it was held that there must be at least 
ten years service to entitle a person to retire for superannua- 
tion, such retirement, as above stated, being compulsory at the 
age of seventy and optional at sixty-two. It will be seen 
that only those entering the service after sixty are necessarily 
prevented by age from being retired for superannuation. For 
disability retirement there is an express requirement of ten 
years' service. It has been urged, however, that notwith- 
standing the fact that a person enters upon school employ- 
ment at an age which will necessarily prevent his required ten 
years' service before the age of compulsory retirement has 
been reached, yet the deductions from his salary should, never- 
theless, be made, and he be given the benefit thereof upon his 
withdrawal or separation from the service. 

After a very careful consideration of this proposition, I am 
clearly led to the conclusion that the Act does not warrant 
such a procedure. The plain and express purpose of this meas- 
ure is to set up a system for the retirement of public school 
employes as the term "retirement" is therein defined, with an 
accompanying "retirement allowance" for life, this allowance 
consisting of "state annuity plus the employe's annuity," and 
the implication necessarily follows that the Act does not apply 
to a person whose utmost tenure of service prior to the age 
fixed for compulsory retirement will he too brief to entitle 
him to such "retirement" and become the beneficiary of the 
prescribed "retirement allowance" in connection therewith. 
While it is true that a contributor upon withdrawal from the 
service is entitled to receive the benefit of his accumulated 
deductions in manner as prescribed in Section 12, it is not 
contemplated from the outset of his employment that this is 
the sole possible benefit he may receive or the only end to 
which his contributions may lead. If this were the case, it 
would not be a retirement system, but merely a method of 
saving. 

The number affected by this ruling will be few. As above 
pointed out, only those entering upon employment after the 
age of sixty are necessarily excluded by reason of age from 
superannuation retirement, and compulsory contributions cease 
at sixty-two. It would serve no useful purpose to exact 
these deductions for this brief period, and we may safely con- 
dnde that the Act docs not so intend. 
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Stale Hospital for Criminil Insane it Fairview 

You are, therefore, advised that deductions should not be 
made from the salary of a person entering upon public school 
employment at an age which precludes a superannuation re- 
tirement. 



State Hospital for Criminal Insane at Farview. 

State Hospital for Criminal Itiaane at Falrrieir— Appropriation 

The plana and specifications for an additional ward to the hospital 

for criminal insane at Fairview, must be revised so as to bring the 

cost of the structure within the appropriation made by the legislature 

at the session of 1919. 

Attorney General's Department. Opinion to G. von Phul 
Jones, Esq. 

Hargest, Deputy Attorney General, November 26, 1919. 

We have your favor of recent date in behalf of the Trustees 
of the State Hospital for the Criminal Insane at Farview. 

The facts upon which you request an opinion are as follows: 

The last session of the Lepslature made certain appropria- 
tions to this institution, among them the following: 

"For erecting and constructing an additional ward, the sum 
of one hundred thousand dollars ($100,000), or so much there- 
of as may be necessary." 

The Act making these appropriations also provides : 

"It is further provided that by reason of the fact that the 
land contains building stone, brick clay, and brick plant and 
lumber, the said board of trustees may and are hereby author- 
ized and empowered to construct and erect buildings, roads, 
walks, fences, pipe-Unes, conduits, ducts, mains, reservoirs, 
dams and greenhouses, sewage-disposal plant and the work of 
clearing land and grading, in whole or in part, as they may 
deem advisable by the employment of such inmate labor as is 
advisable, and employ such other labor, skilled and unskilled, 
as may be necessary." 

The drawings and specifications prepared for the ward to 
be erected out of the appropriation above referred to, were 
made some years ago, and when bids were received it was 
found that the completed building as now planned will cost 
$209,239. 

You ask whether, in view of the language of this appro- 
priation, this ward can be constructed as far as the appropria- 
tion is available, or whether the Board of Trustees must revise 
the plan in such z way as to cut down the size of the building 
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without disturbing the general scheme of construction origin- 
ally adopted. 

I have no difficulty in advising you that the latter plan' must 
be carried out. The Legislature did not appropriate $100,000 
to build an additional ward according to the plans and specifi- 
cations which the trustees had theretofore adopted. The ap- 
propriation was made entirely for the purpose of erecting "an 
additional ward" without reference to the character or style 
thereof. 

It must be presumed that in appropriating $100,000 the 
Legislature was aware of the then existing conditions as to the 
increased cost of labor and materials. If the Legislature 
had intended the $100,000 to be appropriated toward the build- 
ing of a ward, it could have said so. The plain meaning of 
the appropriation is that a ward should be built; that is to 
say, ready for occupancy, to cost not exceeding $100,000. 

The language of the last paragraph does not authoiize a 
different construction to be put upon this appropriation. 

That paragraph of the Act authorizes the trustees to employ 
the inmates, as far as they may deem it advisable to employ 
them, in the work of constructing buildings or other improve- 
ments. It also authorizes the employment of other labor, 
skilled and unskilled, for such purposes, and the reason given 
for such authority is that the land contains raw material for 
building. The trustees in building the additional ward may 
employ such inmate labor as they deem advisable and spend 
$100,000 in addition to the employment of such labor, but 
there is nothing in the Act which authorizes the trustees to 
use the $100,000 appropriated for the purpose of "erecting 
and constructing an additional ward," for the erection and 
construction of a part of a ward, or a half-finished ward. 

I am, therefore, of opinion, and so advise you, that the 
trustees must revise the plan so as to cut down the building 
to a size that can be built within the appropriation of $100,000, 
which revision of course would be made so as not tn disturb 
the general scheme of construction already adopted. 



State Armory Board 
State Armory Board — ^Powers— Power to Condemn Property 
Where, by reason of restrictions in the line of title, owners of land 
desired by the State Armory Board cannot sell it to the Common- 
wealth for the use for which it is required, the Board of Pnblic 
Grounds and Buildings may take such lard by condemnation, under 
the Act of July )S, 1919, P. L. 976. 
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Attorney General's Department, Opinion to Benjamin W. 
Demming, Secretary Armory Board. 

Hargest, Deputy Attorney General, November 18, 1919. 

This Department is in receipt of your request for an opinion 
relative to acquiring land in the city of Philadelphia for the 
purpose of erecting stables in connection with the Squadron 
Armory for the use of the Pennsylvania National Guard. 

I understand that the State Armory Board desires to ac- 
quire a piece of land facing two hundred feet on Cuthbert 
Street, and about fifty feet deep, immediately in the rear of 
the present Armory owned by the Osmmonwealth, at 32d 
Street and Lancaster Avenue, in the city of Philadelphia, 
which additional land is to be used for the erection of stables 
in connection with the Squadron Armory. 

It appears that in the chain of title to the land which the 
Armory, desires to acquire, there are restrictions against the 
erection of stables upto the property, and it has been suggested 
that the State condemn the property, in which event it would 
acquire a complete title, not bound by any restrictions. 

Fortunately, an Act was passed July 15, 1919, No. 386, by 
which it is provided : 

"That whenever in the judgment of the Board of Commis- 
sioners of Public Grounds and Buildings it becomes necessary 
to purchase additional land for the purpose of adding the same 
to any of the public lands, parks, arsenals, hospitals or other 

public institutions of the Commonwealth, or when such 

purchase has been authorized by law, and an appropriation 
has been made for such purpose, the said Board of Public 
Grounds and Buildings shall have the right to purchase or 
condemn such lands as hereinafter provided." 

The Act of Assembly provides the machinery for such con- 
demnation. 

The question is whether the State would acquire a title free 
from reservations. I am of opinion that it would. 

In Kemble vs. Railroad Company, 140 Pa. 16, it is held that 
"public works authorized by the Legislature cannot be arrested 
or prevented because someone has ente^d a covenant that 
they should not be built." 

In Brown vs. Corey, et al, 43 Pa, 504, the court said: 

"Nobody will doubt the State might enter and build a rail> 
road on his land — it is equally clear that the State might dele- 
gate her right of eminent domain to a corporation or an in- 
dividual. But then the entry is under the State, and in pur- 
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suance of public iaw. No covenants or private contracts be- 
tween citizens can possibly be violated in such a case, because 
none can stand in the way of State authority. It is a pre- 
sumption by the soverign of a clear right of sovereignty, in 
subordination of which the covenants of the deed were mad«. 
Had the parties contracted expressly against the exercise of 
this right, they could not have bound the sovereign — much 
less can their covenants, made for other purposes, be permitted 
to have the effect claimed for them," 

I am, therefore, of opinion that if the Armory Board certifies 
to the Board of Commissioners of Public Grounds and Build- 
ings its desire to acquire the land in question, and that the 
owners cannot sell to the Commonwealth for the purposes for 
which the land is desired because of restrictions in the title, 
the Board of Public Grounds and Buildings may, under the 
Act of Assembly above referred to, condemn the property 
by the method pointed out in said Act of Assembly. 

I return herewith the correspondence submitted. 



Commonwealth Trust Company vs Hummelstown Consoli- 
dated Water Company and Charles H. Kinter, Re- 
ceiver of Hummelstown Water Company 
Corporations— M ortKagf— Foreclosure 

The relation between a trustee under a mortgage and the holders of 
bonds secured by the mortgage is created by the deed of trust and 
limited by it. 

There is no implied authority in a trustee under a mortgage to 
change the status of the bond holders; unless given by the mortgage, 
express authority could only be given by the bondholders themeslves. 

Petition for leave to intervene. C. P. Dauphin County, No. 
589, Equity Docket. 

Paul A. Kunkel, for Petition. 

Charles H. Bergner, Contra. 

Henry, P. J., Specially Presiding, December 16, 1919. 

On May 31st, 1919, this court filed an opinion in the above 
entitled case with a decree of foreclosure as prayed for in the 
bill. 

On June 6th, 1919, this court made an order overruling and 
dismissing an "Answer of Bondholders" filed in the case. 
On ;[une 16th, 1919, Isabel Berg and Lydia King filed their 
petition averring, inter alia, ownership of bonds of the Hum- 
melstown Consolidated Water Company, denominated as 
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First Refunding Mortgage Gold Bonds, secured by mortgage 
dated October 1st, 1909, and recorded in the Recorder's Office 
of Dauphin County in Mortgage Book "R," Vol. 9, page I&c. 
The said mortgage was in the amount of ^25,000 and recited 
that $125,000 of the amount of bonds secured by said mortgage 
were to be issued for the purpose of redemption or purchase 
of the outstanding bonds of the said Water Company under 
mortgage dated April 2nd, 1906, and the remaining $100,000 
of the bonds secured by the mortgage of October 1st, 1909, 
were to be delivered to the president of the Water Company. 
The petitioners asked leave to intervene in this suit and in 
pursuance of their petition the decree heretofore entered was 
temporarily vacated. 

The contention of the petitioners is that the Commonwealth 
Trust Company, the Plaintiff, Trustee under both mortgages, 
was the agent for the respective bondholders under both is- 
sues; that the action of the Trustee in issuing the $100,000 of 
bonds under the second mortgage before the $125,000 out- 
standing bonds under the first mortgage were redeemed, 
placed these $100,000 bonds upon an equal plane with the 
$125,000 outstanding under the first mortgage — in effect mak- 
ing both issues a first lien upon the property of the Hummels- 
town Consolidated Water Company. 

The fallacy of the position of the petitioners lies in their con- 
ception of the relation of a trustee under a mortgage, to the 
mortgage bondholders. This relation is created by, and cir- 
cumscribed and limited by the Deed of Trust under which the 
trustee is acting. There is no implied authority to change the 
status of the bondholders and, unless given by the mortgage, 
express authority could only be given by the bondholders 
themselves. When a trusteeship is created and the bonds 
lawfully issued, the contract rights between the trustee and 
the bondholders are fixed and the trustee cannot by its sub- 
sequent action or conduct, change these rights, unless au- 
thorized by the Deed of Trust or the bondholders. 

Aside from this, nothing has been offered to warrant the 
conclusion that the trustee's action in accepting the trustee- 
ship under the second mortgage and receiving the $125,000 of 
bonds intended to redeem the outstanding first mortgage 
bonds and delivering the remaining $100,000 of the second 
mortgage to the officers of the Water Company, in accordance 
with the provisions of the Deed of Trust creating the second 
mortgage, should be construed as making any part of the 
second mortgage a lien of the same standing or priority as the 
first mortgage. The trustee did precisely what the terms of 
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the second mortgage provided, namely, held the $125,000 of 
bonds for the purpose of redeeming the outstanding first mort- 
gage bonds and delivered the remaming $100,000 to the officers 
of the Water Company, presumably for the purpose of sale, 

ADDITIONAL FINDINGS OF FACT 
The court finds the following facts in addition to those 
found in the opinion filed May 31st, 1919: 

1. The intervening bondholders are owners of bonds dated 
October 1st, 1909, secured by mortgage on the property of 
the Hummelstown Consolidated Water Company, of the same 
date, and recorded in the Recorder's Office of Dauphin County 
in Mortgage Book "R", Vol. 9, page l&c. 

2. The said mortgage recites that each and all of the bonds 
secured by this mortgage shall be of "like tenor and effect" and 
to be without distinction or priority of one over another ; that 
$125,000 of the bonds were to be issued by the Company in 
the payment or redemption of the outstanding mortgage bonds 
of the Company amounting to $125,000 and the remaining 
$100,000 of the bonds were to be delivered by the trustee to 
the president of the Water Company to be disposed of as the 
Board of Directors might authorize. 

3. All of the $225,000 of bonds secured by said mortgage 
were executed and $125,000 thereof are still held by the Trus- 
tee, unsold and unused for redemption of the issue of bonds of 
April 2nd, 1906; the remaining $100,000 of said mortgage 
bonds of October 1st, 1909, were delivered to the officers of 
the Water Company and a portion sold to the intervenors. 

CONCLUSIONS OF LAW 
The court also states the following conclusions of law in 
addition and supplementary to the Conclusions of Law filed 
May 31st, 1919: 

1. The Commonwealth Trust Company, the Plaintiff, Trus- 
tee under the two mortgages of April 2nd, 1906 and October 
1st, 1909, had no authority to do any acts affecting the status 
of the outstanding bonds secured by the mortgage of April 2nd, 
1906, excepting as given by the terms of the mortgage itself. 

2. The action or non-action by the Trustee with respect to 
the $125,000 bonds issued pursuant to and in connection with 
the mortgage dated October 1st, 1909, cannot affect the status 
of the bonds outstanding under the mortgage of April 2nd, 
1906. 
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3. The intervening- bondholders have offered nothing' to 
warrant the dismissal of the bill or any interference with the 
foreclosure proceedings of the bondholders under mortgage 
dated April 2nd, 1906. 

4. The decree must be reinstated at the cost of the peti- 
tioners. 

And now, to wit, December 16, 1919, the prayer of the pe?- 
titioners to set aside the decree and dismiss the bill is hereby 
overruled at the cost of the petitioners, the Decree filed May 
31st, 1919, is hereby reinstated, with leave to the plaintiff to 
present a supplementary decree as allowed in the Opinion 
filed May 31st, 1919. 



Commonwealth vs Carrie Yingst and Sue Eberly 
Criminal Law--Iiifereace of Innocence — ^Inference of Guilt i 

Where an inference of guilt and an inference of innocence are of 
equal weight the latter must prevail, but it does not follow and it is 
not the law that where an inference of innocence may be drawn from 
the acts of defendants, that it conclusively rebuts any inference of 
guilt. 

Motion for new trial and in arrest of judgment. Quarter 
Session of Dauphin County, No, 59 March Sessions, 1919. 

M, E. Stroup, District Attorney, for Commonwealth. 

O. G. Wickersham for Defendants. 

Henry, P. J., Specially Presiding, December 16, 1919. 

The defendants were convicted of the charge of keeping a 
bawdy house and now move in arrest of judgment and for a 
new trial. At the time set for argument the defendants did not 
appear. 

The reasons assigned in support of the motions are the 
rather general ones that the verdict was against the law, the 
evidence, and the charge of the court and that the court erred 
in not instructing the jury that if it was possible for an in- 
ference of innocence to be drawn from the acts of the defend- 
ants as well as the inference of guilt, they could not be con- 
victed. It is true that where an inference of guilt and the in- 
ference of innocence are of equal weight, the latter must pre- 
vail, bat it does not follow and it is not the law that where an 
inference of innocence may be drawn from the acts of the 
defendants that it conclusively rebuts any inference of guilt. 

The evidence presented by the Commonwealth strongly 
indicated the guilt of the defendants. The verdict was not 
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against the law, the evidence, or the charge of the court, and 
is amply sustained by the evidence. 

And now, to wit, December 16, 1919, the motion in arrest of 
judgment is overruled. The motion for a new trial is over- 
ruled and a new trial refused, with leave to the District At- 
torney to move for judgment upon the verdict 
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Sale of articles made by prison labor. 
AtUimey General's decision, 211 

PUBLIC CHARITIES 

Associations supported by voluntary contribations. Act of June 
20, 19ia 
Attorney General's decision, 246 

Solicitation of money and property for 
Attorney General's decision, 166 

PUBLIC PRINTING 

Book composition. — Blank books. 
Attorney General's decision 164 

PUBLIC SCHOOL EMPLOYES 

Retirement. — Superannu ation. 
Attorney General's decision, 147 

RETIREMENT ASSOaATION 

Continuation school teacher. — Clerk and stenographer to county bu- 
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perintendeDt. 

Attorney General's decision, 150 

RETIREMENT SYSTEM 

Teachers in Orphan School, Reformatory, State College, etc. 
Attorney Gcnerttl'B decision, 175 

Medical inspectors of public schools, 
Attome; General's decision, 176 

Employes of Department of Public Instruction.— State employes. 
Attorney General's decision, 189 

Deduction from salaries. 
Attorney General's decision, 270 

RIPARIAN OWNERS 

Title. — Coal in streams. — Lost and abandoned personal property. 
Juniata Public Service Co. vs. Romberger, et al, '. . 19a 

SHERIFFS SALES 

Stay of writ — Responsibility of bidder for bid. 
German Ban und Spar Verein vs. Weincr 177 

STATE ARMORIES 

Rented for public dances. — License. 
Attorney General's decision, 258 

Scranton Armory. — Payment for services rendered to protect the 
building from, subsidence due to coal mining. 
Attorney General's decision, 74 

Repair. — Payments of architect. 
Attorney General's decision 44 

STATE ARMORY BOARD 

Powers. — Power to condemn property. 
Attorney General's decision, 273 

STATE EMPLOYES 

Re-instatement after military service. 
Attorney General's decision, 27 

Return to positions after military service. 
Attorney General's decision 174 

STATE HOSPITAL FOR CRIMINAL INSANE AT FAIRVIEW 

Appropriation. 
Attorney General's decbion, 272 

STATE LIVE STOCK SANITARY BOARD 

Payment for animals destroyed to prevent spread of disease. 
Attorney General's decision, 163 

STATUTE OF LIMITATIONS 

His -appropriation of funds by attorney. 
Commonwealth vs. Bretz 29 
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STEAMSHIP TICKETS 

License to sell, — ^Application. — ^Advertisement. Banks. — Trust 
Companies. 
Attorney General's decision, 254 

STREET RAILWAYS 

Rates. 
ReaidentB of ML Holly Springs vs. Carlisle & Mt. Holly Street 

Railway Co. 82 

SUPERINTENDENT OF PUBUC INSTRUCTION 

Vacancy in office. — ^Appointment of acting snperintendent during va- 
cancy. 
Attorney General's decision, 80 

TAXATION 

Corporations — Tax on corporate indebtedness. 
Commonwealth vs. The Public Ledger Co., 5 

Corporations. — Tax on certificates of indebtedness. 
Issued by receiver, 216 

Corporations. — Tax on corporate indebtedness. — Equipment trust 
cerljflcates. — Promissory notes. 
Commonwealth vs. Lehigh & New England R. R. Co., 91 

Corporations. — Tax on corporate indebtedness. 
Commonwealth vs. Lancaster Electric Light, Heat and Power Co., 95 

Corporations.— Tax on capital stock. 
Conimonwealth vs. The Slienango Furnace Co. 1D7 

DISTILLING COMPANIES 

Tax on capital stock. 
Commonwealth vs. John McGlinn Distilling Co. 96 

Tax on corporate indebtedness. FromissoTy notes. 
Commonwealth vs. Roxford Knitting Co., 89 

Transfer of stock certificates. Tax. 
Attorney General's decision, 188 

Water power companies, — School taxes. 
York Haven Water and Power Co. vs. Londonderry School District, 152 

TELEPHONE COMPANIES 

Change of rates of companies taken over hy Federal Government 
for war purposes. — Injunction. 
Commonwealth vs. Bell Telephone Co., 65 

TRUST COMPANIES 

Sale of undivided interest in mortgage securities. 
Attorney General's decision 58 

WAR RISK INURANCE 

See Department of Health. 
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WATER POWER COMPANIES 

Local taxation. 
York Haven Water and Power Co. vs. Londonderry School District 152 

WEIGHTS and MEASURES 

Inspection of. — Laundries and washenes. 
Attorney General's decision 239 

WILLS 

Vested and contingent remainders. 
Groninger's Estate, 155 

Vested and contingent legacies, 
McAllbter's Estate 117 

WOMEN 

Employment of. — Interstate commerce. 
Attorney General's decision 12 

WORKMEN'S COMPENSATION 

Actions for damages for accidental death in course of employment.^ — 
Non-resident dependents. 

Liberato tb. Royer & Herr, 1 

Appeals. — Findings of fact. — Questions of law. 
Radle vs. Susquehanna Cos) Co., 48 
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